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MEDICARE: CURES FOR BILLING CODE 
COMPLEXITY 


THURSDAY, APRIL 9, 1998 

House of Representatives, 

Subcommittee on Human Resources, 
Committee on Government Reform and Oversight, 

Kansas City, KS. 

The subcommittee met, pursuant to notice, at 11:09 a.m., in the 
Battenfeld Auditorium, University of Kansas Medical Center, 3901 
Rainbow Boulevard, Kansas City, KS, Hon. Christopher Shays 
(chairman of the subcommittee) presiding. 

Present: Representatives Shays, Snowbarger, and Barrett. 

Staff present: Lawrence J. Halloran, staff director and counsel; 
Marcia Sayer, professional staff member; Jesse S. Bushman, clerk; 
and Cherri Branson, minority professional staff member. 

Mr. Shays. I would like to call this hearing to order and to wel- 
come our witnesses from our two panels. Let me welcome our wit- 
nesses, our guests, to this ve^ important hearing and I would like 
to begin by thanking Kansas University Medical Center, and Roger 
Latson, vice chancellor for administration. I would like to thank 
our court reporter, William Warren; our clerk, our subcommittee 
staff and Mr. Snowbarger’s staff as well for this hearing. 

This hearing is at the request of the vice chairman of the sub- 
committee, Mr. Snowbarger. 

The subcommittee convenes this hearing in Kansas today at the 
request of our vice chairman. Congressman Vince Snowbarger, who 
has been an articulate, constructive voice in our oversight work, 
pressing Federal health officials to focus on quality and efficiency 
over complexity and bureaucracy. We all appreciate the oppor- 
tunity to be here, Eind to hear from our witnesses with a unique 
perspective on the often conflicting demands of medical practice 
and Medicare paperwork. 

As the April 15 tax deadline nears, we are reminded of the price 
exacted by the accumulation of regulatory technicalities. The Medi- 
care billing system is beginning to resemble the Internal Revenue 
Code — some think even surpass it. 

The first Medicare guide for physicians was less than 200 pages. 
I am holding that guide right now, less than 200 pages. Today, pro- 
viders’ reimbursement is governed by thousands of pages of regula- 
tions, guidelines, and directives. What you see before us right now 
are those regulations, guidelines, and directives. Practitioners must 
master the intricacies of more than 7,000 procedural codes and ac- 
compan 3 dng documentation requirements, or face the prospect of 
audits, civil fines and/or criminal sanctions. So elaborate a system 
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wastes time and resources for those who must comply, as well as 
those who must enforce it. Such Byzantine complexity spawns even 
more sophisticated evasive schemes, while the regulatory thicket 
ensnares more of the innocent along with the guilty in its expanded 
web. 

So today, we ask three questions. 

First, how does the complexity of the current Medicare coding 
and billing system affect the practice of medicine and the cost and 
quality of care? 

Second, how do the Department of Justice and the Department 
of Health and Human Services make sure inadvertent errors, home 
of complexity alone, do not trigger enforcement actions? 

And third, how might the current system be improved to ensure 
quality care while assuring accountability for public funds? 

Because the subtleties of the healing arts must be translated to 
the blunt exactitude of the balance sheet, some tension between 
practitioners and payers is truly inevitable. Some is avoidable. 
Today, we ask our witnesses to help us take the measure of each. 

We appreciate again the participation and dedication of our wit- 
nesses in today’s effort, and we welcome them. 

At this time, I’d like to recognize Mr. Barrett from Wisconsin. 

Mr. Barrett. Thank you, Mr. Chairman. I would like to say it 
is a pleasure to be back in Kansas City, but I have never been here 
before. [Laughter.] 

So it is a pleasure to be here for the first time and I am glad 
that we are having the hearing here today. 

In 1998, Medicare is expected to implement a new way of cal- 
culating fees. The implementation of a new fee schedule is driven 
by efforts to contain costs in the Medicare billing system and pro- 
pelled by the desire to balance the Federal budget. Under the Bal- 
anced Budget Act of 1997, several significant changes were made 
to Medicare, including the changes in calculations affecting physi- 
cian payments. The act also required the General Accounting Office 
to review the effects of the changes proposed by the Health Care 
Financing Administration in response to the overall Federal deficit 
reduction plans. 

GAO published its review in February 1998. It found statistical 
analysis errors in HCFA’s adjustment methods which would affect 
the practice expense factor in that HCFA’s placement of upper lim- 
its on labor estimates were not supported by any data. GAO also 
found that HCFA’s method of assigning indirect expenses, such as 
office overhead is acceptable. GAO was unable to reach any conclu- 
sions about whether the new fee schedule will actually result in 
diminution of income for any particular physicians’ group or wheth- 
er the revisions will adversely affect access to care. 

In addition to the proposed new payment structure, new docu- 
mentation requirements relating to physicians’ services have been 
proposed. While accurate medical record documentation assists in 
efforts to detect fraud, waste and abuse, appropriate documentation 
also assists in determining whether a patient has received good 
care. Concerns, however, have been raised over over-vigilance in 
enforcement and penalties for innocent errors. 

Mr. Chairman, we all want a Medicare system that provides ap- 
propriate care to patients and fair compensation to providers. I be- 
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lieve that by hearing the views that will be expressed by today’s 
witnesses, we will gain valuable insight into the actions we in Con- 
gress need to take to assure that outcome. 

Thank you. 

Mr. Shays. Thank you. At this time, I recognize the vice chair- 
man of the subcommittee, Mr. Snowbarger. 

Mr. Snowbarger. Thank you. I might first point out to the 
crowd that you Eire lucky there Eire only three of us. This process 
normally takes about an hour when you go through the full com- 
mittee, with all of us telling you why we are here. 

And thank you, Mr. Chairman, I appreciate yoiu* coming to Kan- 
sas to hold this hearing. I am pleEised that the Government Reform 
and Oversight Subcommittee on Human Resources can join me 
today in the Third Congressionsd District of Kansas to discuss the 
complexity of the Medicare billing process. It is an honor to have 
you and Congressman Barrett here today, and welcome. 

Mr. Chairman, a little more thEm 30 years ago. Congress amend- 
ed its SociEil Security Act to include health care coverage for indi- 
viduals 65 and over. As with Edl FederEd initiatives, a bureaucracy 
was created to ensure that the program carried out the congres- 
sional intent. The goal was to ensure that quEdity health care was 
available and properly administered and that health care providers 
were fairly compensated for the care they provided. 

When Medicare begEin in 1967, 19 million people were enrolled 
in Medicare at a cost of slightly more than $3 billion. There were 
some in Congress at that point in time that predicted that by 1990, 
the cost of that would be $9 billion. Well, the reality is that the 
actuEd cost is more than 10 times the original estimate. Today, 
Medicare will serve over 40 million beneficiaries, it will process al- 
most 1 billion claims Eind it is projected to cost $211 billion. 

At its inception, MedicEire was governed by 150 pages of regula- 
tions outlining everything from provider participation to covered 
services. And at that time, health CEire providers had seven generEd 
categories under which they billed Medicare. By contrast, the regu- 
lations for today’s Medicare Program take up more than 22,000 
pages in the Code of Federal Regulations and instead of 7 general 
categories for provider reimbursement, today’s physician must 
choose 1 of over 7,500 services that they can bill for. 

We cEumot say that this entanglement of bureaucracy and regu- 
lations is intentional. The 7,500 codes and the 22,000 pages of reg- 
ulations were written with the assistEuice of health care providers 
to ward off problems, not to create them. But one must pause when 
he hears that there are seven different codes for inserting a cath- 
eter into a vein and another seven codes for inserting a catheter 
into an artery. It leads us sdl to question the impact this has on 
the hesdth care community to provide quEdity and cost-effective 
care. 

A recent OIG report suggests that the Medicare problem is inher- 
ently vulnerable to incorrect provider billing practices and an audit 
of HCFA’s fiscEd year 1996 financial statements conclude that 
MedicEire lost $23.2 billion to waste, fraud, Eind abuse. This report 
is startling Eind many in Washington are proposing legislation to 
remedy this. Unfortunately, there hsis been very little work done 
to imcover why we Eire losing money. 
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Before Congress proposes a cure, we should better understand 
what problems are afflicting the program. If we fail to do this, I 
am afraid that Congress will be tempted to add another layer of 
regulations to the thousands that already exist. 

While it is naive to say that there is no fraud or abuse, I believe 
it is also wrong to assume that the health care providers are out 
to defraud or abuse the system. Our hospitals and physicians have 
a long history of providing quality care to individuals in need, re- 
gardless of their ability to pay. However, there is deep concern by 
those in the provider industry that inadvertent errors will be 
viewed by administrators as fraudulent. With the passage of the 
Kennedy-Kassebaum health care bill, the monetary penalties for 
coding errors increased to $10,000 plus treble damages. Now that 
is not to say that those who willfully defraud the system should not 
be punished — clearly they should and the punishment should be 
harsh. But there is an increased uneasiness among health provid- 
ers that their ability to care for patients is being compromised by 
complex regulations and onerous penalties. 

There is no doubt that administering and complying with Medi- 
care is an arduous task and if we do not begin to address some of 
the problems facing it, it may lead to further erosion of the entire 
system. And we must not let that happen. There is a sense of ur- 
gency for dealing with these problems because financial integrity of 
Medicare will be severely strained by the influx of the baby boomer 
generation. It is crucial that we bring simplification to the billing 
process because today’s errors will only be exacerbated by the addi- 
tional millions of people coming into the system. 

The question we must ask is why these problems exist. Is it that 
health care providers are committing fraud? Is it that a complex 
system is inherently susceptible to waste? Are providers not receiv- 
ing the information they need to file accurate claims with HCFA? 

We will not answer these questions overnight; however, this 
hearing is a great opportunity to begin a dialog about the issues 
and our ability to find answers will require the coordinated effort 
of an informed Congress, an open administrative agency, and all 
health care providers. We must be committed to seeing this task 
through to ensure benefits to future Medicare beneficiaries. 

Mr. Chairman, I look forward to hearing the testimony. I appre- 
ciate the witnesses appearing today. I thank you for holding the 
hearing here. And one last thing is I would like to thank KU Medi- 
cal Center for providing the facilities for us today. They have done 
an excellent job in setting this up for us and I do appreciate that. 

Thank you, Mr. Chairman. 

Mr. Shays. Thank you, Mr. Snowbarger. 

Let me say something before I recognize the witnesses. First, any 
reference to the IRS or to HCFA, I want you to know is said with 
the recognition that Congress is as much a part of the problem as 
anyone in the executive branch or the bureaucracy. It would simply 
be wrong for us to place the blame with one particular group. We 
are sdl part of this problem and we are all going to be part of the 
solution. And to let you know this is not a hearing just to have a 
hearing, this subcommittee was the subcommittee that rec- 
ommended to the full Congress that we make health care fraud a 
Federal offense, both for the public and private sector, because we 
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thought it was rather absurd to deal with health care fraud on the 
Federal level from wire or mail fraud and only be able to approach 
it that way. This is a very active subcommittee. We follow through 
with what we do. This is the first of many hearings. We are lit- 
erally here in the center of the United States because Mr. 
Snowbarger, who has been focused on this issue for a long time, re- 
quested the hearing be here. It is important that we are here and 
we are delighted that Kansas City is the first place that we have 
had a hearing. We want it to lead to tangible results, we want to 
be part of the solution and we place blame nowhere. And I just 
want to say that for all our witnesses, both for this panel and the 
second. 

And before introducing our panel, I also want to just point out 
to you that when we walked into this room, there was a picture of 
J.R. Battenfeld, a doctor, who gave his life — this is the J.R. 
Battenfeld Memorial Auditorium. He was in the USNR Medical 
Corps, and he was killed in the line of duty on February 15, 1945, 
serving his country, enabling all of us to have this day to debate 
and to argue as Americans in a free society. And I just want to ac- 
knowledge his service and to recognize why all of us have the privi- 
leges we have today. 

And with that, I would just like to point out who is in our hear- 
ing and to swear in our witnesses. We swear in all our witnesses, 
we are an investigative committee and we swear in everyone, as 
they all know. 

William Robertson, the senior executive officer, Shawnee Mission 
Medical Center, will be addressing us first. Then Dr. David Leitch, 
family practitioner, Kansas City; then Dr. Steven Buie, immediate 
past president, Kansas City Medical Society; then Dr. David 
Cooley, a rheumatologist, Kansas City; Dr. Arthur Rosenberg, sec- 
tion chief. Department of Oncology and Hematology, Greenwich 
Hospited in Greenwich, CT, my constituent; and then Kathryn 
Vance, presently group practice manager for internal medical prac- 
tice, Greater Kansas City Medical Managers Association. 

At this time, I would invite our witnesses to stand and I will ad- 
minister the oath. 

[Witnesses sworn.] 

Mr. Shays. For the record, all our witnesses have responded in 
the affirmative. 

I will also point out that we are going to be a bit stricter on the 
5-minute rule. I realize that many of you have come from different 
places and 5 minutes is not a long time; but we are going to try 
to stay pretty strict to this 5-minute rule. We will let you go over 
a minute, but we cannot let it go on too much longer because what 
we want to do is allow for the audience, at the request of Mr. 
Snowbarger, to also contribute to this hearing. We are going to go 
through panel 1, we are going to ask questions; we are going to go 
through panel 2 and ask questions; and then we are going to allow 
for anyone in the audience who has heard what panel 1 and 2 have 
said, to comment on what they have said, to comment on any ques- 
tion that we have asked. We will ask you to sign a card, we will 
then see how meiny people we have. We are going to get out of here 
by 4. So depending on how much time it has taken for the first and 
second panel, we will know how much time we have for the audi- 
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ence. But those in the audience who would like to make comment, 
we think we will have the opportunity for you to do that. So you 
can take some good notes. 

Mr. Robertson. 

STATEMENTS OF WILLIAM G. ROBERTSON, SENIOR EXECU- 
TIVE OFFICER, SHAWNEE MISSION MEDICAL CENTER, MEM- 
BER OF KANSAS HOSPITAL ASSOCIATION; DAVID LEITCH, 
MJ)., FAMILY PRACTITIONER, KANSAS CITY, KS; STEVEN 
BUIE, M.D., FAMILY PRACTITIONER, IMMEDIATE PAST 
PRESIDENT OF GREATER KANSAS CITY MEDICAL SOCIETY; 
DAVID COOLEY, M.D., RHEUMATOLOGIST, KANSAS CITY, KS; 
ARTHUR ROSENBERG, M.D., SECTION CHIEF, DEPARTMENT 
OF ONCOLOGY AND HEMATOLOGY, GREENWICH HOSPITAL, 
GREENWICH, CT; AND KATHRYN VANCE, GROUP PRACTICE 
MANAGER FOR INTERNAL MEDICINE PRACTICE AND PRESI- 
DENT-ELECT, GREATER KANSAS CITY MEDICAL MANAGERS 
ASSOCIATION 

Mr. Robertson. Congressman Shays 

Mr. Shays. I am sorry. I am being reminded by the staff that we 
have to do one other thing and that is to ask for unanimous con- 
sent — I ask unanimous consent that all members of the subcommit- 
tee be permitted to place an opening statement in the record and 
that the record remain open for 3 days for that purpose. And with- 
out objection, so ordered. 

I further ask unanimous consent that all witnesses be permitted 
to include their written statements in the record, and without ob- 
jection, so ordered. 

And I would also ask that the record be open for 5 days for any- 
one in the audience who would like to submit information to this 
committee that it be part of the record. In fact, all the unanimous 
consents, without objection, will be for 5 days. 

I am sorry, Mr. Robertson. 

Mr. Robertson. Chairman Shays, Vice Chairman Snowbarger 
and Congressman Barrett, thank you for your interest in address- 
ing the complexity of the Medicare Program and for the invitation 
to speak here today. 

Mr. Shays. I am going to start your clock over and I just need 
to know if you are hearing in the back. You are hearing all right? 
Just a little louder and that will be great. Start the clock over 
again, please. 

Mr. Robertson. It is good to be here today, I appreciate your in- 
vitation to speak here. Welcome to the great State of Kansas. 

I am Bill Robertson. I am the senior executive officer of Shawnee 
Mission Medical Center, one of the largest hospitals here in Kansas 
City and also one of the largest hospitals in the State of Kansas. 
Last year, we had the privilege of serving Medicare beneficiaries to 
about 94,000 encounters. Serving Medicare beneficiaries is a part 
of our mission as a faith-based, not-for-profit hospital and we con- 
sider it to be a privilege to do so. 

I like to think of our health care system as an ecosystem; it is 
one in which there are multiple players and we all interact to- 
gether, we coexist, we also coevolve together to create what we 
have today. It is a complex system and yet with all its flaws, it is 
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one of the best systems in the world. And Medicare plays a very 
significant part in that system. 

Medicare recipients receive their care from a wide variety of pro- 
viders. They receive care in physician offices, in urgent care cen- 
ters, in emergency departments, inpatient hospitals, in skilled 
nursing units and through home health agencies. Shawnee Mission 
Medici Center provides services across this full continuum in 
order to best meet our patients’ needs. 

Each of these delivery settings has a different set of regulations 
emd rules around the billing processes that are required. And they 
are all complex, they are frequently vague and many times in flux. 
And there is no single government^ organization or agency to turn 
to, to get clarification as to how they should be applied. 

I would like to illustrate the complexity today by describing a pa- 
tient. Now this patient is h 3 TX)thetical, but she is a composite of 
the typical Medicare patient. I have sitting here the medicsd record, 
the coding documents, the bill and the cost report that would be 
related to this patient. Her name is Grace, she is 70 years old, she 
has diabetes and hypertension. She recently came to the hospital’s 
outpatient department for a mammogram as routine prior to her 
doctor’s visit that year. She went to her doctor’s office the next day 
where they drew blood work and also sent that to the hospital’s ref- 
erence lab. During her visit to her physician, she complained of 
some chest pain that had happened earlier that day and he was 
concerned, so he sent her back to the hospital where a cardiologist 
did a cardiac catheterization procedure, and the diagnosis was coro- 
nauy artery disease. Cardiac surgery was scheduled, she was ad- 
mitted and the surgery was complete and it was successful. She 
went home after 5 days with orders for outpatient cardiac rehab 
services. 

Now the outpatient mammogram and the blood work that was 
done in the physician’s office were unrelated to her admission; yet 
we must, because they were within 72 hours of her admission, be 
rolled into her inpatient bill, bundled with that bill. In addition, 
outpatient cardiac catheterization procedures are fairly standard 
and yet that has to also be bundled into that bill. And we submit 
one bill with that. And we also have to bill the cardiac rehab as 
a separate encounter. 

While the claims will be paid in 1 to 2 months, the cost report 
will not be settled by the fiscal intermediary for 2, 3, 4 years. We 
expect to settle our 1995 cost report sometime this summer and we 
still have an open cost report related back to 1992. 

Now the hospital does a lot of things to make sure we are billing 
correctly, because we are committed to doing so. We have an overt 
philosophy that we are going to comply with the rules and regula- 
tions and laws of the Medicare Program. We have an active cor- 
porate integrity plan through which we educate all of our employ- 
ees; all 2,517 employees get education every year about compliance 
issues and how to comply. Every patient, on their inpatient stay, 
is monitored by nurses to make sure their level of care is correctly 
documented. 

In our medical records department, we have a staff that goes 
through every chart and verifies that all the medical records are 
complete. In addition, we have a staff of coders, all college-edu- 
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cated, who go through the chart and put the codes on; very complex 
process and we do it twice. We have two different people code every 
inpatient record, in order to make sure they are correct. On the 
outpatient volumes, we sample that because it is so much larger. 

Following the coding, a bill goes through the charge audit depart- 
ment where RN’s again go through and audit the bill and finally 
the billing department performs an audit before sending the claim 
to the intermediary. 

Does our system work? Yes, it works. Is it effective? It is very 
effective. Is it perfect? No, it is not. 

The biggest issue with the complexity of Medicare billing is not 
necessarily the complexity itself. It is complex and a hospital can 
deal with that complexity much easier than a physician’s practice. 
The biggest issue is that simple, honest mistakes are treated as 
criminal and fraud under the False Claims Act. 

Mr. Chairman, we are committed to not having a fraudulent en- 
vironment in health care. We are committed to making the changes 
necessary to making the complexity less. And I think today is an 
opportunity to start down that road. 

What we would recommend — ^what I would recommend is first 
the passage of the Health Care Claims Guidance Act of 1998. This 
act will clarify those activities and levels of activity that should be 
addressed by the Department of Justice, as distinguished from 
those that are simple, honest mistakes in our increasingly complex 
system. And second, we need to go back to the environment, re- 
build the environment where health care and Government are part- 
ners together meeting the health care needs of our communities 
and our citizens. 

Thank you. 

Mr. Shays. Thank you very much, and I appreciate you being so 
conscious of the time as well. 

Dr. Leitch. 

[The prepared statement of Mr. Robertson follows:] 
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Chainnan Shays, Vice Chaiiman Snowbarger and members of the Committee, I am Dill 
Robertson, Senior Executive Oflicer of Shawnee Mission Medical Center in Merriant, 
Kansas. Our Medical Center is a 386-bcd acute care hospital in subuibon Kansas City. I 
appreciate this opportunity to express my opinion and the opinions of my associates on the 
complexity of the Medicare billing process; the education and training resonrees we utilize to 
belter understand and adhere to the current coding and billing requirements; to alert you to 
problems we and others in the health care community face daily; and to suggest 
recommendations for rectifying some of these problems while ensuring quality and 
conqsliance. 


When considering Medicare, most Americans will visualize a senior citizen in an inpatient 
hospital setting. Acute inpatient eve is just one part, in fact a relatively small part, of an atrsy 
of Medicare services provided to tltc Medicare eligible population. Others include outpatient 
services, outpatient sutgciics, emergency department visits, reference lab tests, and home 
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health visits. Across the country, hospitals and health systems submit an average of nearly 
200,000 Medicare claims each day. In 1 997, our Medical Center had 94,838 Medicare patient 
episodes, an average of 260 per day. 

When Medicare was created, rules and regulations to ensure the accuracy of Medicare claims 
were contained in a 30'page document. Today, we must comply with 1,756 pages of law, 

1 ,257 pages of regulations interpreting the law and thousands of additional pages of 
instructions. In addition, hospitals nationally are required to work with one or more of 43 
fiscal intcrmediarie.s, each of which has its own di.stincl procedures hospitals must follow as 
part of the Medicare billing process. The laws, rales, and regulations governing Medicare 
and the idiosyncrasie.s of individual fi.scal intennedianc.s present a formidable and constant 
challenge to the moat experienced billing a.s.sociatc. 

Medicare patients have accounted for approximately 36 percent of our health cate delivery 
bu.sincss for the past three years. In 1997, this represented $49,479,61 1 in gross revenues 
The number of Medicare patients served by Shawnee Mission Medical Center increases every 
year. 

In addition to Medicare, reimbursement rule.s and regulations must be followed for over 70 
insurance compaiiies, managed care plans and l-IMO's whose customers arc served by 
Shawnee Mission Medical Center. Each of these health plans has individual characteristics - 
limitations on coverage, determinations of which procedures qualify for reimbursement and 
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which do not — with which the billing »ssodate must be ftmiliar. Typically, ai^f differences 
in understanding are negotiated between the parties involved in an elTcctive and timely 
manner. Such is not the case with the Medicare program. In tome cases, adjudication of 
specific Medicare claims can be in limbo for up to 4-5 years before resolution. 

To date, our coding and billing associates have been successful in complying with the 
intricacies and vagaries of the Medicare requiremoMs Wc have 1 7 associates who are 
assigned to Medicare coding and billing. Our coding staff of eleven individuals, with coding 
experience ranging from 1 0-23 years each, have either a two or four year college degree. All 
posses the appropriate credentials in their field. The billing staJT consists of six Individuals 
representing 30 years of Medicare billing experience. The size of our staff dedicated to this 
purpose has increased hy 40 percent in the past 5 years. 

Every effort is being made at Shawnee Mission Medical Center to recruit, educate and train 
our staff to avoid Medicare claim errors. We are proud of our heritage as a health ministry of 
the Seventh Day Adventist Church and of our dedication to Chrisfran values in the delivery of 
quality health care. We seek as.sociatcs who share those values, and we have confidence that 
they are solid citizens of high moral and ethical character. 

Orientation to our Medicare billing procedures is exhaustive, rigorous and never fully 
completed. The staff is required to attend worksltops and seminars when new regulations arc 
issued or when new interpretations of old rcgulatinn.s are directed. They constantly monitor 
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federal and profcssioiral literature for the mom recent updates on changes in how the 
regulations are being administered. They share information and instruction in regular staff 
meetings in an efforl to be as fully informed as possible. 

IToccdurally, two individuals separately code each Medicare claim. If there is consensus that 
the claim is coded properly, it moves forward to the next stage for ultimate paymMit. If there 
is disagreement on proper coding, the department supervisor attempts to resolve the question 
of accuracy. If no clear decision can be made, the .supervisor seeks advice from a higher 
authority. Herein, however, lie-s a significant problem. 

There is no “final aulhorily" to which health care workers can go to find “correct answers” for 
which an authority will accept responsibility. I'here is a parallel to Ihc Internal Revenue 
Service toll-free assistance line. Callers can seek advice and use that advice in their tax 
preparation. However, if the advice is wrong, ll>c taxpayer is slill liable. 

Because we are both a hospital and a home health provider, Shawnee Mission Medical Center 
must deal with two fiscal intamediaries - one for Kansas and one for Missouri. The two 
fiscal intermediaries do not always agree on the interpretation of Medicare rules. Similarly, 
the Health Care Financing Administration (HCPA) will provide guidance and advice, which 
may or may r»t coincide whh that provided by fiscal intermediaries. And none of these 
organizations is responsible for having provided the advice if, in Act, a hospital finds itself in 
court over the matter. Thus, cotirts of law become the final judges of what is legal or illegal. 
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proper or improper, fraud or unintended error in Medicare claims billing. And if found to be 
wrong, the hospital will have a significant penalty to pay despite its best efforts to comply 
with Medicare’s rules and regulations. 

THE PROBLEM EXACERBATED 

Until 1 994, government agencies and hospitals were in partnership lo make sure both sides 
were treated fairly in Medicare hilling dispute.s. Sometimes hospitals were underpaid or 
overpaid, but either way, hospitals and agencies would review all claims and "settle up”. It 
appears now the govcriunent has abandoned its partnership with hospitals which, by at least 
some observers, appears to be a campaign to extract money from hospitals. 

Ilie Department of Health and Human Services (HHS) has allocated more than $1 billion 
through the year 2002 to target every type of provider in the largest-ever investigation of 
Medicare and Medicaid billing practices. A .spokesperson for IIIIS is on record has having 
said the government expects to recover bctwcai $7 and $I 1 for every dollar it spends in iu 
investigation. 

The Department of Justice (DOJ) is employing the False Claims Act in a series of high-profile 
investigations of 4,700 hospitals. The subjects of these federal probes include; 

The Medicare “DRG three-day window”. DOJ is seeking penalties from hospitals 
for allegedly submitting improper billing for outpatient service.s that were included in their 
inpatient payment under the DRG prospective pnyment system. 
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Onipatient dtnlcal laboratory “unbandlinK-” DOJ ullcgca hoapiialc are 
inappropriately billing Medicare individuaiiy fw tests that legally must be grouped together at 
a lower reimbursement rate. 

The physidam at teaching hospitals (PATH) audit. Teaching hospitals and 
medical schools are being investigated to determine whether physician instructors billed 
Medicare for work perfonnod by medical residents they supervise. 

Portunatcly, Shawnee Mission Medical Center has nol yet received a “demand" letter from the 
UOJ notifying us that we are under investigation. The method for determining vritich 
hospitals will be investigated is a mystery. The demand letter informs the hospital it has two 
weeks to respond to the government or face immediate prosecution, including fines up to 
$1 0,000 plus triple damages for each disputed claim. 

Reports indicate that millions afhospital and health system dollars are being spent on 
lawyers’ and accountams’ fees instead of patient care. Yet, few coses of fiuud have been 
uncovered. In the majority of casw, hospital error rates are proving to be minuscule, despite 
its complexity. 

Several examples of investigative resuhs arc illusirative; 

• DOJ investigated two hospitals in Alaska and found no Medicare billing cnors. Yet, 
they were assessed two small penalties. No reu-sons have been given for the penalties. 
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• Thiny-four hospitals in Connecticut were investigated regarding the 72-hour window 
rule during the years 1990-1995. During that time, the hospitals handled more than 10 
million Medicare claims. Fewer than 3,000 cluim.s were found by DOJ to be in error, 
an accuracy rate of 99.97%. Twenty-four hospitals in Maine, investigated by DOJ over 
a 5-ycar period, resulted in finding claim errors of $1 39,000. The Maine hospitals had 
filed $2.6 billion in total Medicare claims during that time frame. This represents an 
accuracy rale of 99.5%. 

• Mary Hitchcock Memorial 1 lospital in Lcbamrn, NH, spent more than S 1 million in 
staff time and fees for attorneys, consultants and accounting assistance to peiToim a self 
audit on Medicare billing. They did this because the government demanded the audit as 
part of its PATH investigation. They found an error rate of zero. 

Adding to the concern of heahh care providers is the confusion of how rules are to be 
interpreted and by whom.. The DOJ investigations are at times contrary to HCFA 
interpretations of its own rules. For example; 

• In March 1 997, HCFA announced that hospitals had their choice of whether or not to 
"bundle” (i.e., combine two or more procedures for billing purposes) chemistry tests. 
HCFA later announced that, effective April 1998, hospitals were not to bundle these 
tests. As these changes were occurring, U.S. Attorneys were sending out letters 
accusing hospitals of fraudulently failing to bundle lab tesLs. One can conclude that 
there is a lack of consistent, centralized management over these investigations. 
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The threat posed by the peisistcnt fear of a federal investigation and potential prosecution has 
unwelcome outcomes on the entire medical community. Our dedicated billing staff now 
labors under a cloud of anxiety that an unintended Medicare hilling error could result in 
significant cost to themselves or the institution. It has added a new level of stress to an 
already stressful workload riddled with complexity and confusion. 

In an effort to ensure corporate compliance, we have endorsed the staicinent recently issued 
by the Board of Trustees of the American Hospital Association to voluntarily adopt regulatory 
compliance programs “ . . .as a way to minimi/e errors in confortning to highly technical and 
complicated rules." We are doing everything possible to strengthen our formal compliance 
program to ensure that regulations are accurately followed. We have adopted the Health Care 
Compliance Service made available by the American Iluspiial Association to achieve the best 
possible compliance with the governmenl’.s complex billing requirements and regulations. 
Further, the MI IS OfBce of the Inspector (icncral (OIC) has developed a Mndel Compliance 
Propram Guidance £ 21 ; Hospital.s in conjunction with the American Hospital Association 
which will help us to maintain internal safeguards to assure compliance. 


RECOMMENDATIONS 

1 . We urge lawmakers and regulators to be especially sensitive to the need for clarity in 
all their pronouncements. The rule,'! a.'! they exist today have an infinite number of 
ambiguities which are open to multiple interpretations. 

2 . We urge the Secretary of HHS to clearly identify “reliable sources” to interpret coding 
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and billing regulations when questions arise. Ibcsc amhoritie.s must be accountable for 
the reliability of their deicmiinations so that if an error is made, it is they who face 
retribution rather than a hospital employee making a Judgment based on what wa.s 
assumed to be accurate information from a higher authority. 

3. We urge Congress to amend the Fatso Claims Act hy clarifying what is and ydiat is not 
intentional fraud. 

4. We urge that the Department of Justice be instructed to conduct its investigations on 
the assumption of a hospital's innocence of fraud until proven guilty. 

5. Finally, we seek a return to the level of partnership between hospitals and government 
which existed In years past. 7110 fodcral government .seeks efficient arxl effective ways 
to make quality health care available to a targeted population of Americans, a desire 
shared by health care providers throughout the nation. That lofty goal can only be 
achieved as allies rather than adversaries. 

At least some of our concerns can be addressed by using the False Claims Act less ftequently 
and distinguishing Medicare billing fraud from honest billing mistakes. The Health Care 
Claims Guidance Act, introduced by Reps, Bill McCollum (R-FI) and Bill Delahunt (D-MA), 
appears worthy of your sponsorship and support. 

This bill would impose a “dc minimus’' standard. Tho standard, defined by the American 
Institute of Certified Public Accountants, would exact penalties of no more than the amount of 
the claim plus interest for Medicare error rales ofle-ss than a spevified percentage. 
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It would establish a “safe harbor" for hospitals that submit an erroneous claim based on advice 
given by fiscal intermediaries and carrien. Such itospiiuls would be subject to fines limited to 
actual damages and interest, not triple damages plus $.S,000 to SI 0,000 in fines. 

The bill would establish a “safe harbor" for hospitals that have adopted effective compliance 
plans in which they arc, after internal discovery of errors, subject only to actual damages and 
interest, rather than triple damages plus S5,000 to $10,000 in fines. 

CONCLUSION 

Thank you for giving me this opportunity to share with you the concerns of our staff and 
thousands of heahh care providers throughout the country on the very important issue of 
Medicare fraud and abuse. We understand aitd support the government's resolve to 
investigate and punish those who abuse the syslcni. 1 am confident that the overwhelming 
majority of providers support those efforts. As taxpayers, wc in the health care industry are as 
disturbed by reports of fraud and abu.se in llic Medicare system a.s arc all other Americans. 

Regrettably, the current dragnet investigative approach dishonors those 'Mto daily struggle to 
make accurate judgments in a health core environment which becomes ever more confusing 
and complex. When thousands of billing decisions arc required on a daily basis, there is 
potential for the inevitable error. Human error, however, is vastly dilTerent from deliberate 
fraud. 
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The image being created by this high profile investigation is that health care providers are 
little more than thieves feasting on the government largess. Ihis image could ultimately 
erode the confidence our patients have in us and in their physicians. But we are reminded that 
despite imperfections, problems, and concerns, wc are all still beneficiaries of the finest health 
care system in the world. With the government as a friendly partner, we intend to keq> it that 
way. 
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Dr. Leitch. I would like to thank Congressman Snowbarger, 
Chairman Shays 

Mr. Shays. I am going to have you put that mic a little closer — 

1 am Sony. 

Dr. Leitch [continuing]. And Congressman Barrett for allowing 
me to talk today. My name is David Leitch, I am an old country 
doc. 

I have been invited here by Johnson County Medical Society to 
speak about my experience with the E&M guidelines that are cur- 
rently about to take effect. My purpose is to speak against these 
guidelines because they are going to work against access to medical 
services by Medicare beneficiaries. In addition, their effects are un- 
predictable in terms of quality of care and outcomes measurement, 
and the potential for accusation for fraud and abuse is tremendous, 
particularly if the record review is not done by professional review- 
ers, that means either M.D.’s or D.O.’s. The coding after docu- 
mentation is impossible. 

Starting in October 1997, with preparation that I could get from 
the Kansas Medical Society, my medical journals and Family Prac- 
tice magazine, I devised a process for recordkeeping to try to com- 
ply with all the requirements of this. As you will see in my exhibits 
in the back — and I am sorry I cannot put them on the screen — ^my 
recordkeeping has gone from two lines in 1975 to four lines in 1985 
with the SO.^ program, to a one page per patient encounter docu- 
mentation in 1995. Starting in October 1997, it took 10 pages of 
written documentation for me to see one Medicare beneficiary and 
feel like that I was in compliance with all the records requirements 
contained in the pink document you have on that big pile of stuff 
over there that finally arrived in the mail in March 1998. You have 
copies of all those and I do not expect you to read those or look at 
the details at all, but you need to understand what cost this has 
incurred. 

In amount of time to be able to prepare these documents and be 
ready for a patient encounter tomorrow, my office staff, which is 
primarily me and my nurse, because I think only professional peo- 
ple could prepare the documents that I think are required to be in 
that record, we are spending 2 hours in the evening before we saw 
the patients the next day. In about December, my nurse told me 
she was going to quit — and my nurse is my wife. [Laughter.] 

We have now run this for 6 months and I would like to be able 
to sit here and tell you that this amount of preparation and time 
has caused me to see fewer patients, and it really has, it takes me 

2 hours in the evening or the nurse, to prepare the documents. It 
takes me about an hour after I get through in the day to properly 
code and finish the documentation and satisfy my wife that I have 
filled all the bullets and all the shaded area. 

The problem is that I am in a rural medicedly underserved area 
and I cannot see five fewer patients a day, which is what it costs 
me in time. These are my friends and my neighbors and they do 
not have any place else to go. So that I sacrifice my time and I sit 
there and do it because I have to take care of these people. I have 
been doing it, I have been in the same town for 31-plus years and 
I aim to retire there sometime, and you all are going to force me 
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to retire pretty damn quick if I have to keep doing all this paper- 
work. 

The problem with the paperwork also is that if I give a reviewer 
10 pages of office notes, there is going to be a mistake someplace. 
If it is going to cost me $10,000 for that one mistake, for $36.99, 
I am not going to stay in business very long. The threat of some 
claims reviewer at point X looking at a record and saying this is 
wrong and it costs you $10,000 is terrible. And this is going to hap- 
pen. This is rumor, but I think it is really true and you can prove 
it. A clinic in North America, in the northern United States was 
reviewed by pre-audit claims and $40,000 worth of claims were de- 
nied. They were not denied because of the documentation, they 
were not denied because the codes were wrong. They were denied 
because the claims reviewer could not read the doctor’s signature. 
And because it was not legible, they denied the claims. 

Now even in a court of law, you are entitled to put down your 
X. As long as you hold the pencil, the X is yours, you are entitled 
to scribble your name even if it is scribbled, but it is yours. But 
to allow someone to deny your claim for a significant financial out- 
come because of that, I think you can understand what we are wor- 
ried about as far as fraud and abuse is concerned. 

There are no good studies that all of these added requirements 
does anything for quality of care, for review by HCFA. 

In summary, I would like to say two things — one, there is no 
pilot project that all of this documentation will do anything, there 
are no scientific studies that show it will do a thing. My rec- 
ommendation is that this whole thing be scrapped, that it go back 
to the drawing board, that the guidelines be looked at after a pilot 
study that shows what is possible and what is not possible. There 
is not even any computer gurus that can figure out something to 
be able to let you plug this in and come out with an answer. How 
can they expect us to stand the risk of fraud and abuse when no- 
body else can figure out what is going on? 

I thank you very much for allowing me to make comments and 
I would be happy to entertain any questions or provide written 
summaries of this if you wish. Thank you. 

Mr. Shays. Thank you, Dr. Leitch. [Applause.] 

Let me just say I get the sense of where the audience is coming 
from, but I am just concerned — [laughter.] I am just concerned that 
it not happen srfter every speaker because I know it would be a bit 
redundant, and given that Dr. Rosenberg, my own constituent, led 
the applause, I feel — [laughter.] Dr. Buie. 

[The prepared statement of Dr. Leitch follows:] 
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WRITTEN TESTIMONY TO THE HOUSE 
CKJVERNMENT REPCHRM OVERSIGHT SUB-COMMTTTEE 
ON HUMAN RESOURCES 


PraeiilBd 9A|«98 m Bateofeld AaAokn, U. cf Kjom* Meificil Scliooi 
Kjocm Ciiy, Kmni 


I mwld Ike to Hunk CoawcaBun Snowteger, CUnBa Shqn, »d iw itK of te 
•nboanamittcc oa Hudmb RMOuroM for AMnogmetoipedibcfiiRdiantodty. 

MyiiaaiciiDradA.La>Ji,MI>. ABFP, aiokx 
y«ati in Omatt, Kwto, Qiopakriiaa 3200X ndllim bemMkedtoipMkbjr Aa 
JCHNSON COUNTY MEDICAL SOCIETY, to q>cak fiv IHE ANCXRSON 
COUNTY MEDICAL SOOErY.Mtd tot KANSAS ACAI»MY OP FAMILY 
PHYSICIANS. ttanhaMar to be aflovred to do ifai* a I oitborMi a itMADkn in fee 
Kaoaa Medical SodeCy in 1992 Mach pa w nd aad wm caned to the AntaDcaa MmScjI 
Aaeodariaa by Kanaa and adopted bytheAMA; Aa to make negotimani beimen tbe 
AMA and da gcacnnneaii boAea of BFCA, HH5, the Department of Iwlice, aal Ae 
Congraa be Ae Ugheat pDority of Ac AMA. 

PURPOSE IS TO SPEAK AGAINST Ae tecenlly wri lUn E/M charting 
requiremeiia by HFCA ach e dnledtogpintoeflfect lJoi98 bccana Acyaregonytowcat 
agant ACCESS TO MEDICAL SERVICES by Madiea* baMfidaria, paiicidiri(y to 
malAffloka. to addhtoo Aeir efibcta amaopteActaiiietolBoniorgii^afcaraad 
mttooana n iB a a a a u a n t, and AepotentMftfaecaaaaiioaiefFRAUP AND ABUSE to 
tramdoii^ partniiarty if feoMd review ia nM doia by panfeaatonal mtowcn ( MD. w 

D.O.). The oodtog after Ae docmancaiian ia impoadUel 

My backanaavl to Aia area beaidea taking cae of patiento who fAnnfii a have ae 

attond Aem inchnka two yean to Ac USPHS, partki^ to medical attoTnecaA revtow a 

toy local hn a pim l , peer fCMcwer for Ae Kanaa Medkare caniBr to yean paat, partkyaait 

in Ae pretnd review of medical care a legiaUtBd by Ae «aa of Kaiaa, acUbv of Ae 
KMS THIRD PARTY PAYOR COMMITTEE for 6 yean, aanAa of te KMSPRO 
OVBISIOHT COMMITEEE for 7 yean, ■■'"iMfc—- of Ae Kanaa MaAral fnririjr 

Executive Committoe for two yean while dunman of Ae Kanaa HOSPITAL MEDiC/IL 

STAFF SECnON, and repteeenadve to the AXIA-HMSS SECTION, icrv^ boA on 
reforence c oninii ite a at Ae AMA-HMSS and a their yikea p cnon to a 
committoc of Ae AMA. 
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'Hk tniniiig of ffayticiani cuffcnlly ii prKtioe in Ml xtt, hmv of thcni tnkwd Ml 
WM A Ac of Kmms Sdwol of MMfcHo, did fwt Bc)Dd« uy prepoMlM to 

duniiig M it a raqiired at Hat pnaeat dma. TkepnAiM w a irin t In 197S m Ihe AMt 

of Medkare WM dioi«|« to be QUAIXTY MEI^KSNE. Md ptotrcH aotM Mtered atfo 
pIvaciAi’ireccadi looked fki EXHIBIT I ki 197S. EwdMiaaflfoaoefMlHkMkittB 
EXHIBIT nmiltAi I d IMS. oiBgfte that oei* SOAP ftnwL EXHTBITIK rfioMeatat 
ISMoffiMoolM looked tta after Ibe E/M doougMoMnareiiidniaeatt of 1994. Tovarii 
aoie die EM codnc godalinea a Ike top of diM (and ncty pMkot eaeounter) page in nqr 
office recordt. 

Statkig in October, 1997, I have triad to coaop^ tridi die boer aid Ike ntaat of the 
ruGodi of HFCA a I mdentand ttBAi; and wkh (belief of the Kaam Medical Society 
(two hoar confoeaoe by knowtedgeaUeeapem in die field X i wonanrnda li a Ba bjrdie 
Acadeniy of Faniy Phyrinane n Ibeir pubHcabon AMERKAN FAMILY PHYSICIAN, 
aid pubtebed r ef oaun e nd a tinw i by Ike FAMILY FRACTKX MANAGEMENT joonial; 

( *Emii Oacnmeataioa hat Got Harder,” Oteeber 1997, per 75, *MaR He4> 9Mdi 
rTiiii rnnimiiiitliin ’Tfiiiieiiliii Ttiii iinitii f tItTT. peci (H. mil ~Tliii r riiiHiiiiAawei 
Toole Hat Worit,” Jamiay 199C, par 29). Bowciw, afhr ifl ttei, a the MlMek, 199t, 
iaaie of PPM ad ffia 4ieiaaag a *teBMle” eaemide codiad mednetiaa of a anng 
honapalieMwiflitearteoommandatona; Ihclr EDITOR’S NOTE; ” WHILE OOUNO 
CHALLEhKX REPRESENTS OUR BEST EFFORTS TO PROVICC ACXXJRATE 
INFORMATKW AND USEFUL ADVKE, WE CANNOT GUARANTEE THAT 
THIRD-PARTY PAYERS WILL ACCEPT THE CODING REClMdMENDED.” (FPM, 
page 29) 

Ae I mdentaid die above and the pahhcAiofi, DOCUMENTATION GUIDELINES 
FOR EVALUATION AND MANAGEMENT SERVICES pobbhed by Ike Anokan 
MMical AuociAiaa end MFCA, Nov. 1997, du ii whA ie lequirad A die pitaci* Imie for 
a Medicare beaeficiay to be teen. EXHIBITS IV fore XIV ihow (he ANNUAL ROS 
pariaodpaiienffliaitegoffoHiiyluAary, mafcal ahieiaee, migay, nedkatkamaad 
heilditcreeningieetklfdBi M f hr ma ( l o iiiaaot m noord and HFCA doea a 
prepayment aadk, which aO ptayvcaoa have been proaaaed, taaiHFCA wflwittiaU 
payment for foavML Yoacanoao^aieEdribiilorllarllltotodBy 'ereiiiMenMntm 
juat docomeadiion and aee the t ™»«e"d'> iTi thnr tuiflay krirar 

AvWtforhclpbyaMedicaRbeQeficiay a die preaent Iteie leqatna IBhy oet a 7 
page health laaraaiMut and ROS (review cfiyMiiia) before they AeaewL ffyoB«e30 
yetnoldandAehBildQrdiiiiinoiabigprobtecD, bmifyDD av lOycAvolfo have 
multiple iBneHCi or comilione, don’t lee too weS, or perkape a Bib haadiciflied by 
Ahzheimen Ihii leqnires up to <me boar of time and a bl of fimtcAiciL SoaiwpalAAta 
even are aBowed to take dieae pages home to compble 10 tbey can gAk right Ha 
retpiiremeatbamoAiniposAbieforiiiAiynorAoghomepali^ yet there b no ndbg 

about wlieiber die mirang home penoonel may help coDphte fob, wfaefo A the lerd 
gOAdbn has to do thb, or who ia to decide if in foct dx parican can do it, (and I An 
accoMd of fiAid and ibuM by giving my prafotnonal opnon diA the pAieot A ai my 
opinioa onabfe to complete lUi chore). Ya there are ao good Audbe diA aS of thb adibd 
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(Uti, QfitiidM*aitdiiathicafTectreaMOib<tiDgXi*|oingk)impnMQUAUrYCH' 
CARE, or evan iinprinc dw mevaey of bflbic iiift) nMt i n tt fat WCK 

llte wimOi^ of il ofdai mfooBilkiiUnK cr CdM, fer die 
QUAUryc»CAREC»OtrrOOMES MTERMINATIONnndorlhetoBrtef 
wiitibald of pQinU radueei (he pnc(icc of at wI ici M to urtwhi g BULLETS AND 
SHADEDBOXES for eWm* r««ew«. Tim m ao gtideSiw 
deteraaioe what ha irfefiriwy office acteiatenai of epte or odierfijnnit; (honiiflo 
esfotraKC (hat jaovider genetaled fonm wiD be MdefKtoy to dtana 

pbyBdaHfjfteyafeawd&rrevtewX and there to no aennsKe that aBST devihioa Booi 
unkaowB naadanto geosnted by HFCA will not be uuuaitlutirt FRAUD AND ABUSE 
and lenib ia refliito to tenda (NQniant There to ao agRoncDt Ihto prent rutos wffl not 
becfangediatbeiiniDediatofbo^ thoe decreatong (he (Bge to deapi or buy ane 
computer preltiy to aatia^ (be present fe qni taiKP to if eoeh a pregremwaaavalrtile, 
which t haw been told ii not 

The leiioiiiBeis that CONOLESS and HHS haw pteedigtoD FRAUD AND ABUSE 
to wcBreoognired in nnt America. We oodentond that HBS die Oepatmem of 

Jotticc took over SI 00 nSiioo m Maficare tonto fbnda is adifliiaQ to their neofar hadgelBd 
^ipropriBiiont to fight FRAUD AND ABUSE, and die FBI noeivnd $47 mlhaB Ail yrer 
and that win tacresse to $1 1 4 over (he next dnw yean to lavetoiprie and praMcnto 
FRAUD AND ABUSE as (hey choose to defioe it (AMANevn 9Mii9«X faKanasidis 
Medicare Medtoai Director hat jiat reiemed a etatne rqxxt on awSis of (be find 3,000 
clatoDB in Ifae p rep a yment reriew process: 4^ ware ig>-ooded (as deienntoed by McrScare 
without appeal or fhrtberinformaiknX ZHwereandawoded, and, "Moto s or p riet ag to 
(be Msdi^ Dnector, however, was (bn (he ssaw phyri cia ns who were np-oodtog were 
undrr-eodtagr ( KANSAS PHYSIOAN, FEB» X THIS PODITS OUT JUST HOW 
HAIU) n- IS TO PRACnCX E/M CXXINO UNOER THE PRESaO^T OUTOELJNES. 
odfwtherscsresslofniastothepotoatadfia'FRAUD AND ABUSE chaigta. The 
guidelines are “ too compficated * sooonSng to the AMERICAN SOC3ETY OF 
INTERNAL MEDKSNE and some of dw ocher groups. (HEALTH BUSINESS DIGEST 
Vd.3Nd.2 FebSS) 

The added rales toke a oonsidenUe amount of thne (hat an ahcadly overiNxdcaed 
privtoe nvsl pnedee doesn’i have. IhiMeiwosndoi»4Mifeapioyecikdiefimtflffiee 
and one oCBee none to heh* me take care of iweaty-fivuindniiyiwdeatoidiyiDaniito 
undenerved area. TIk added fomretpnnemeoi takes staff time to ^nente blank fenni, 
ran fooBS dm a coj^ msebms three dmes to generwe a pitieni e nco u m a foisi with 

whsiIdadctoasathActoiycofdeotofwfaatHFCAMK^Tr WANTl ktaddkkmlhefiore 
staff has to make sore the beneficiaries fin om compietBiy dw bcddi towentoiy now (and 
keep track of the annnertaty of the ANNUAL ROS). They have to fito d dwee fomif 
whm diqr are finidbed in an imnimediaiciy aocemibiB locafkm ae iMy wffl be eneemtiy for 
documeniadon with each padent eacoeBler, and dni paging dm w9 have to be 
imfividiiaify noted on dm page: ( *A NOTATION <XF *OtXl RECORDS REVBWED* 

OR ‘AIXJmONAL HISTORY OTTAINED FROM FAMILY* WUHOOT 
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ELABORATION IS INSUmaENT'...DO<:L)MENTATK)N GUIDELINES FOR 
evaluation and management services, pi^ 47). 


la additiaa to the itiff time there ■ « coB m dg e b le PRCVESSIONAL TIME 
campoaMBtia pRpaiing a CUMULATIVE PAHENT PROFILE dter from die patient 
prepmed fbani, or more Boly ihidymg Am previoot nconh fiir indHty docooMBiad 
dmm of procedures, documBOilQgiaBdMmiaai, daqpiBi MdnlMtnuBtiaa 
oocBoed, sadepdieii of funfly illne»ee. auny which occtaiod ■ tie tarn of Am oettvy. 
TMi tekeeebottttieo boon evmy shooing to prepMoftf the s pp O B iho eBttfcf tie fellou^ 
dirjr me practice which i( 60 H Meehcare. To Callow die koir of Ae law yoo have to 
milaN the ioarce matoUl ecamed to obcua thie iafaniuesiaD uid dms k evwy tmie. Thu 
cn oidy be doDc s ime or a pfayncian m ooy opinioa 

The addilicral patiea time Bctudes die compietetioa the levea pages of beatdi 
mfonnalioo aid ANNUAL ROS, the devatioD of Ate paAeA’s blood ptssaaeia dong 
thii Inreauentic (atfaering process, die anonot of thne it bdesi fv te patient's BP to go 
down so I can be twe what the real BP a^ aid a somedmes Aoft sod soBMtanea long 
ezpisBatiaotodiepatkntjiMtwhatftisiialaboiit,aiInndenlaidit ‘mEN, AFTd 
ALL OF THE ABOVE, Ihedocttr, me, gsss to eomane with As heM&taiy, examine 
the patMot, order die ^iproprialB se* and doeomeet Am neoeaiqr md the fci^ of dioae 
team, evshute lab aid x-ngrs as (here an no considhBls or ndMogia to lead diem Ibrito 
wUk die pstieatB there, Amo dtagpoais Am eondUnv rsaasess aqr md id oo-aaosbadity 
condhians, picscdbe appropriate fnetficadom afier nilewiag at corrat medkatioat, and 
fedB:e all ofdiii to BULLETS AND SHADED BOXES for loese claiaa leviewBr to add 
up, and sRivB a a ept code and not apppev to be con uui t A n g FRAUD AND ABUSE 
when aoivhig a an E/M code. There an no £/M svknation prognna ivaQahie in 
oompotarfiirm, and lean told tha dm hm been tried and dcchnd NOT POSSIBIE! I 
have Am Kaoaas Medical Society arid ito MedicatB infeifiKe penoo, Can^ Plkc^ to 
conwdt tstth, and a practice conmkani who ia tometaMi avsdabie, bat how cm you OM 

(hem witfa coifina Adrtv chirtl a d«y in thn office pi™ hnnita tapUMHa PB »Mt 

nurangbotneviaiia. S makea cetna to use them if yea arc riald^ a SIROOO. flaa fcr every 
claim to HFCA, but it doeai't nuke asoae, and IT lSNn"niE PRACTICE (V 
MEDICINBI 

THIS PROCESS RESULTS IN A DECREASED ACCESS OFMEIXCARE 
BENEHOA^ TO MEINCAL CARE m RURAL AXiERICA It^hwltomaif 
prafeaBonaltane a day toga ready (bra epical odBccd^. tt takas me sbomosu aha 
boot I day to conqil^ Am lOGords and do (ha other ncoesaay week to code as acctnteiy 
sslknowhow. This makes me eilfaer work one hour haga a day &r the me 
rembonanent, or see FIVE fewer pabeats a d^ in an already onAmerved wen. bsens 
sreai Aiiidded docanentation re oBirome at wfll cause seme ph yir i — 
care of Medkare pahenls. The added pages of paper cralsa sdiiliiaial ipace 
roqtaiwueuti to gore the added pages rewAting in Am onhreoonotBie benefit In ell iiii« 
documenting, Aiat of Am paper and ink nxhmiy and An btaUh^ hades. 
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The E/M codet ichedulcd to (0 ioio effect lJii)y9t wen written » t rapooM to auiqr 
grmipa' ihat pMy WMfc fifti ihifc tn hffl faf LoVOi 4 OfLoVClStHll. 

Ittaiy cental were artritnofly denying pajmeott ibr ipadifiMi tdfiog fer LMd 4 nd 5 

vMti. For the lowe asott Petosd to pey n p lrt he lmo kigiet eboM e Level 3 

beceuic itBK wm no o i teH ii h ed definiiion of e c oentatetave eye emB-’’ (Am.Med 
Nevn, Vot 41, non 12, piie 3A). Then were ao pint pniiec* to mo If they wmMwoik 
m fee feel wo^ and t^juetwoa't weak.' I would agree wMi Dr. NUI Bnofci, MJ3, 
Pnaidentofllie AAFPinhiiMarch 16, 1991, {naeoUion to the ftactidng Fltyiiciaae 
Adviaoty CouncO; 


*The AawoeaD AcedenQr of Family PiqnieiaDa tacngly boKaxea feat fee B/M 
doconeotadon ^adehnci ai cofrendy ooartneted are uaaoceptible and camoi be filed by 
minor a lt e r a tioQe. Aoootdmglly, we wge the Healfe Care Fmancing Adomitaitkn to recaO 
g ni deli n ea and entpend fee lii^ 1 I mp lMuem atka date fat feeir neoege. It it feae to retun 
to fee feawing board and to dewlop another propoeti far d utawiw t in g fee teivioee feat 
pto^taiani fantai to bcaeficiedat.’' 

IN summary, these are the reasons 1 AM AGAINST THE NEWEAd 
C<a*S AS STATED BYHFCA TO GO INTO EFFECT 11UL98. 

L THEY WILL DECREASE ACCESS TO MEDICAL CARE BY TITLE XVm 
AND XDC BENEFICIARIES 

2. THEY OREATLY INCREASE OUTLAYS OF TIME AND RECORDING 
ENERGIES 


3. THERE IS NO EVIDENCE PREPARATWN OF STANDARDIZED FORMS 
IMPROVES QUALITY OF CARE ( and ? efiect on outBomea meaeurement) 

4. NO EVIDENCE THAT STANDARDJZINC OF FORMS FOR PAYMENT 
WILL IMPROVE EITHER REPORTING FOR DIAGNOSIS FC» PAYMENT EASE, 
OR ACCURACY OT CARE RECORCaNG FDR QUALITY CONCERNS OR FOR 
ASSESSING FRAUD AND ABUSE 

5. NO ASSURANCE FCRMS CAN BE AUDITED BY 
NON-PROFESSIONALS ( non- MD or DO) 

6. THIS CREATES AN ENLARCHNO AREA OF INFORMATION FOR 
BUREAUCRATK QUESTIONING, PROTESTING, DENYING, CR PROSECUTING 
UNDER THE ALLEOATTON Of FRAUD AND ABUSE 

7. 1 HAVE A STRONG FEELINO THAT ACCEPTANCE OF CHECKS OR 
ABBREVIATIONS OF NORMAL WILL BE REVERSED IN THE IMMEDIATE 
FUTURE TO THE LARGE INCREASE IN PROFESSIONAL NOTE INPUT ON 
EACH RECCRD WITH RESULTING DECREASE IN DME AVAILABLE TO 
OTHER BENEFICIARIES 
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( tnd tfie mny ptiyncumt 1 tpetlc Cor, flunk dw lob comminee vmy much for yom 
intetMt ad to the wbjccts diKuaed abov«. If I cin aiwtr ay quetlioa you 

mjght have r e ga rt ii ig dto abovu, or provide you undi ay fiadw teatimony, wiitta cr 
o<hetwiie,acaUlerdiiefeelfrMMaakaadIwiltty to comply widi yourwiibea. 


DAVnj A. L£rrCH, md. .abfp 
S3d W. FOURTH AVE. SUITE 404 
GARNETT, KANS 66032 
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Dr. Buie. Thank you. David is going to be tough to follow. That 
is the bottom line right there. 

We are at a critical juncture in the evolution of Medicare. The 
private practice of medicine 

Mr. Shays. Dr. Buie, I am sorry, we will start your time over 
again. You have got to talk into that mic. 

Dr. Buie. Better? 

Mr. Shays. Yes, that is better. 

Dr. Buie. We are at a critical juncture in the evolution of Medi- 
care. The private practice of medicine is imperiled like never before 
and the ability of physicians to advocate for their patients is be- 
coming dramatically limited. Our aging population, demands of all 
interest groups and the explosion of technology all threaten the via- 
bility of Medicare. Cost containment is legitimate, but it must be 
balanced against the legitimate medical needs of our elderly and 
infirm. 

Over 800 million Medicare claims are filed annually and the ex- 
penditures for the 40 million elderly total approximately $210 bil- 
lion. 

Our health care system is simply the most complex in the world. 
Access to health care coverage in the commercial area is at crisis 
and if present initiatives are finalized, access to care for Medicare 
patients will dramatically worsen. Nearly 50 percent of physicians 
surveyed restrict services to Medicare patients already, three- 
fourths do so because Medicare generally pays only 50 percent of 
the physician’s actual fee. That same percentage of physicians re- 
strict Medicare services because of regulation. Currently, there are 
over 47,000 pages of documents related to Medicare, at least three 
times the size of the IRS Code. In an era when many in Govern- 
ment call for paperwork simplification and reduction, no relief is in 
sight in the medical arena. 

It is critical for us to determine a uniform definition for health 
care coding to control costs. Presently there are 10,000 different 
E&M codes that can literally be combined into 99,000 different pos- 
sibilities. One can easily appreciate how vague and inexact the sys- 
tem is. Compounding the problem is the code determination will be 
by lay personnel rather than practicing physicians. There is no 
source that can guarantee a safe harbor for physicians with coding 
questions, no phone number to call for a guarantee. In the past, 
regulations defined fraud as intentional deception that resulted in 
unauthorized benefit. That was consistent in both public and pri- 
vate sector. The courts in the past had to find that a defendant 
knowingly and willfully committed the act. Abuse has always been 
much less well-defined. In a time when medical directors and not 
patients or treating physiciems are defining what is medically nec- 
essary, a huge conflict of interest exists. Patients and doctors 
should have coverage understanding at the start of the process and 
not the end. The past standard of fraud should be maintained. To 
attach a civil pen^ty of up to $10,000 per occurrence and criminal 
prosecution when there are large areas of disagreement in coding 
is simply not fair or acceptable. Physicians want true fraud pros- 
ecuted to the highest degree so that the monetary drain to tax- 
payers is eliminated. 
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There is huge concern that the guidelines will diminish already 
scarce patient and doctor time with charting activity. Pilot physi- 
cians pursuing the documentation as proposed will see five fewer 
Medicare patients per day and increase staff time by at least 2 
hours per day. Physician overhead will escalate and reimbursement 
will continue to s^nk. The sickest patients, such as diabetics, run 
the risk of increased avoidance by a physician due to time and li- 
ability demand. Medicare records format requires redundant infor- 
mation at each visit and actually may make the most pertinent 
clinical assessment harder to find in a chart. 

The National Health Care Fraud Association has estimated true 
fraud, after 27,000 studies, at a conservative 3 percent. The re- 
gional director of Blue Cross and Blue Shield in Kansas has re- 
viewed 3,000 claims in our area and finds a net upending of 2 per- 
cent. Unfortunately, certain areas of the country, such as south 
Florida show pockets of upending of up to 50 percent. This suggests 
that a pilot project in problem regions may recover the most loss 
without creating a massive nationwide bureaucracy. Physicians 
faced with liability and complexity will simply not be able to sus- 
tain physician/patient relationships. 

There are desirable solutions. 

Delay in the implementation of the guidelines as they stand is 
paramount. 

Massive revision and simplification must be undertaken. 

Civil monetary penalty and criminal prosecution not be allowed 
unless a physician intentionally bills a patient for services not 
given — true fraud. 

In cases of repeated upcoding, carriers could reimburse at a 
lower fee. Physicians then could be allowed to appeal and prove a 
higher level of care if care is appropriately delivered and reliably 
documented. That is happening in 70 percent of cases. 

A pilot project is necessary. 

Copays and medical savings accounts should be enlarged so that 
patients can self-audit. 

Doctors should be allowed to code in their charts significant and 
positive efforts in the most concise form. 

We woiild also urge that a bipartisan medical commission should 
examine this issue. 

Health care is a business, but it is a business like no other. Care 
rendered in good faith should be examined without coercion. 

We appreciate you re-evaluating this issue. 

Mr. Shays. Theuik you, Dr. Buie. [Applause.] 

Dr. Cooley. 

[The prepared statement of Dr. Buie follows:] 
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Medicare Testimony for Field Hearing: 

On behalf of the Metropolitan Medical Society of Kansas City. I would like to thank Chairman 
Shays and Vice-Chairman Snowbarger for invKing comment on this critical issue: Medicare 
Cures for Billing Code Complexity 

Physicians and health care professionals are at a critical juncture as the evolution in Medicare 
continues. The phvate practice of medicine is imperiled like never before and the ability of 
physicians to advocate for their patients is becoming increasingly limited. Upon the inception of 
M^icare in 1 965, it was clear that Congress acted with the intent that there would be no 
Federal interference in the practice of medicine Section 801 stated: 'nothing in this title shall 
be construed to authorize any federal officer or employee to exercise any supervision or control 
over the practice of medicine or the matter in which medical services are provided. ..’ 

Our aging population, the demands of all involved interest groups, changing demographics, the 
explosion of technology, and the increasing complexity of health care over time all threaten the 
economic viability of this critical program. Cost containment is legitimate, but it must be 
balanced against the legitimate medical needs of our elderly and infirm. 

Presently, over 800 million Medicare claims are fried annually. Annual expenditures for the 38 
million elderly recipients now total approximately 208 billion dollars Medicaid, which covers the 
36 million indigent patients and disabled now spends $147 billion annually. The recent federal 
expansion of health coverage for children in our society will meet the average $500 per year 
cost for many of our indigent youth It has been estimated that if Medicare is expanded as the 
President has proposed by extending coverage for up to 3 million more 45-55 year olds, their 
annual medical costs will average $5,000 each. 

The United States Health Care System is simply the most complex and expensive in the world, 
yet it still fails to extend coverage for over 40 million citizens in our country. Access to health 
care coverage in the commercial area is at cnsis. and if the present initiatives are finalized in 
their present form, access to care for Medicare patients will dramatically worsen. Nearly 50% 
of physicians, when surveyed, relate that they restrict senrices to Medicare patients Three- 
fourths of the physicians who restrict services do so because of cuts in reimbursement, relaying 
that Medicare generally pays only 50% of physician's actual fees. That same percentage of 
physicians restrict Medicare service because of hassles and regulations. Cunently, there are 
over 47 thousand pages of documents which are related to the system: 3 times the size of the 
IRS code. Summation documents alone from Medicare number 2000 pages. This is prior to 
the release of the anticipated ‘mega reg,' scheduled to be out on June 1 , which will establish 
rules for the new Medicare choice plans In an era when many in government call for paper 
work simplification and reduction, no relief is in sight in the medical arena. 
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Virtually every interest group within the health care system (patients, doctors, hospitais. 
insurers, the legal profession, governmental entities, pharmaceutical companies and other 
ancillary providers) has contributed to this crazy quilt system. It is legitimate and critical for us 
to try to find consensus, to determine a uniform definition in health care coding, and to control 
costs. Presently, there are 10,000 different E and M codes that can IKerally be combined into 
99,000 different possibilities for describing physicians' services. One can easily appreciate how 
vague and inexact this system is. Code determination will be made by lay personnel rather 
than by practidng doctors. In the past, common law and Medicate/Medicaid regulations 
defined fraud as an intentional deception or misrepresentation that resulted in some 
unauthorized benefit. This was consistent in both public and private sectors. Courts in the past 
had to find that a defendant knowingly and willfullv committed the act. Abuse has always been 
much less well defined. It is characterized by Medicare/ Medicaid regulations as practices that 
are inconsistent with accepted medical practices virhere unnecessary services may be provided, 
although not intentionally misrepresented. This area is not at all dearly or consistently defined. 
In a time when Medical Directors (not patients or treating physicians) are defining what is 
‘medically necessary,’ ‘over-utilization,* and failure to follow ‘practice guidelines*, a huge 
conflict exists. We feel that physidans and their patients should be the ultimate arbiters in 
determining what is medically necessary. Patients should have coverage understanding at the 
start of the process, not at the end. The standard for fraud should be maintained as deliberate 
misrepresentation in medical services billing. To attach civil monetary penalty and/or criminal 
prosecution when there are large areas of disagreement in coding is simply not fair or 
acceptable. Physidans want true fraud and billing for services not rendered prosecuted to the 
highest degree, so that the monetary drain on taxpayers is eliminated. That does not equate to 
differences in defining charges for care rendered in good faith. 

There is huge concern that if the guidelines are enacted in their present form, already scarce 
patient and doctor time together will be diminished, as doctors sacrifice patient time for charting 
activity. Pilot compliance attempts in our region have found that physidans pursuing 
documentation as proposed will see five fewer Medicare patients per day and increase staff 
time by as much as 2 hours per day. Ancillary costs and physidan overhead will continue to 
escalate while reimbursement shrinks The sickest patients run the risk of increased avoidance 
by physidans due to time and liability demands. In order for physidans and patients to spend 
more lime together to ensure quality care, implementation of these guidelines should be 
delayed in order that they may be markedly simplified. Many also fear that the Medicare 
records format requirement forces redundant information at each visit, and may actually make 
the most pertinent dinical assessments even harder to find within a patient chart. These 
dynamics imperil the private practice of medidne for most middle Americans. 

In an era of consolidation, when all health care entities are becoming larger and employed 
physicians are now the majority, physician advocacy for patients becomes increasingly 
clouded. The areas of primary care, rural practice, urban indigent care delivery and specialities 
caring for the chronically ill are espedally hard hit under this scenario, because of the depth 
and breadth of required care and the lowest reimbursement levels, historically. 

In 1997, the OIG reviewed a fraction of Medicare claims: 5.300 for only 6Q0 Medicare 
hanefidaries. From that small sampling the study estimated overpayments In the range of $23 
billion for the entirety of the Medicare program, representing 14% of all Medicare spending. 
Inspector Brown did admit that the department could not quantify what portion of the rate was 
attributable to fraud. It is estimated that 47%of those payments were deemed inappropriate 
because of ‘insufficient* or unsupplied documentation, and 37% were described as ‘medically 


2 



32 


unnecessary’ services as defined by Medical Directors. 'Incorrect coding’ accounted for 
another 9% of the total. Practicing physicians feel this is a marVed over-estimation. 

In contrast to the above study, the National Health and Fraud Association, made up of 50 payor 
and law enforcement groups, estimated true fraud at a more conservative 3-5%. They made 
this determination after reviewing 27.000 different health care fraud investigations from their 
member companies. One health care lawyer, Edwin Hopkins of Florida, estimated that 
approximately 1/10 of 1% of active physicians are involved in outright theft. However, these few 
often pursue claims on a very large scale. 

Unfortunately, certain areas of the country have had concentrated fraud and abuse, such as 
New Jersey, Florida and other coastal areas The regional director of BC/BS, Dr. Pat Price, 
has reviewed over 3000 claims in Kansas and the greater Kansas City, Missouri area. He 
relates finding a 4% opcode rate and a 2% downcode rate in contrast to other regions which 
show certain pockets of up to 50% of upcoding. Or. Price found that the same providers were 
involved in both upcoding and downcoding, underscoring the confusion in the system. Many 
would suggest that a pilot project in problem regions may recover the most losses without 
creating a nationwide massive bureaucracy. There is no existing mechanism for payers to 
disperse undercoded claims back to providers for the care they are rendering, as a system 
would dictate. There is also no authoritative source that can guarantee a safe harbor for 
physicians with coding questions. 

The OIG study estimated that approximately 40% of overpayments were made to lab, durable 
medical, nursing home and other ancillary services: 32% were to hospitals: and 22% were 
divided among dentists, chiropractors, nurse practitioners, physician assistants, podiatrists and 
medical doctors Despite the accusations of large criminal elements stealing from seniors, an 
estimated 40% of ‘over-reimbursement’ for home care spending labeled as improper went for 
sen/ices that were provided at patient request. 

The FBI has stated publicly that physicians are not responsible for the vast majority of health 
care fraud and abuse, and that only a small number of physicians seek to gain through 
fraudulent practice. The AMA continues to collaborate with FBI and all interested agencies to 
improve fraud detection and enforcement. 

With the passage of HIPPA, many changes to federal fraud and abuse laws occur. The past 
practice of using common law and mail fraud definitions, which define fraud as knowingly and 
willfully engaging illegal contact, precluded the prosecution of an innocent mistake. Health cate 
fraud is now considered an independent federal crime. Civil monetary penalties have been 
raised to $10,000 per occurrence with treble damages. Program exclusions have been 
enlarged. Despite the efforts of the OIG and the Department of Justice. Congress lowered the 
intent standard for fraud prosecutions. Money laundering charges and racketeering parameters 
can also be brought. A bounty system has been created which would allow whistle blowers, 
(including disgruntled employees) to share a portion of the settlement amount. Settlement funds 
do not return to the general fund but can be given to auditing and prosecution arms. If it is 
found that disputed funds actually go to legal representation of an accused person, those funds 
could also be seized. 

All these actions have created the unintended consequence of the most hostile environment to 
the private practice of medicine yet known. Physicians, faced with massive liability and 
complexity, will simply not be able to sustain private practice in the foreseeable future. The 
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base physician/patient relationship, where an individual physician has responsibility to the 
individual patient is seriously undermined with these trends. There is tremendous coercion to 
settle disputed claims as the government seeks a steady revenue source. 

Ali major medical organizations have gone on record against the July implementation date. 
Massive efforts at education by all medical societies is cunently underway. There are desirable 
solutions on the horizon. 

1 . Studies should be done to accurately define the extent and scope of real health care 
fraud and how best to allocate auditing and prosecution functions to ensure maximal value on 
the part of beneficiaries and taxpayers. 

2. Delay in the implementation of guidelines as they stand is paramount. Massive 
revision and simplification must be undertaken. 

3. Civil monetary penalty and criminal prosecution should not be allowed unless the 
physician knowingly and intentionally bills for patient senrices not given, lab or procedures not 
done, or equipment not delivered. In particular, prohibition of prosecutions involving evaluation 
of management codes for office visits should be placed under moratorium. 

4. A pilot project in one region of the country should be undertaken prior to a nationwide 
implementation, to see if fraud and abuse may be reduced by any significant amount. 

5. Co-pays would bring patients back into the responsible self-auditing position of 
ensuring that a given home health visit, lab test, office visit, or procedure is actually being done. 
Waivers of co-pays for the truly indigent should be allowed. 

6. Medical savings accounts should be expanded so that patients themselves 
can define what is 'medically necessary' with their own budgeted account, individualizing their 
values and needs. 

7. Doctors should be allowed to code in their charts significant positives and negatives in 
the most concise form to minimize redundant charting. 

8. Advisory opinions on safe harbor definitions and physician legal immunity for 
reporting episodes of fraud and abuse must expanded and protected 

9. EOB's should be written so that beneficiaries can understand them and therefore 
audit their own care. 

10. Overzealous law enforcement activities such as unwarranted forceful entry, bounty 
hunting and display of deadly weapons in circumstances where no hamt to officers is occurring 
should be prohibited. 

1 1 . Passage of the Administrative Civil Rights Act to ensure due process on the part of 
physicians should be enacted. 

12. Physicians should be allowed to voluntarily accept assignment for low income 
beneficiaries arid to waive Medicare's co-payment deductible on a case by case basis, without 
the accusation of fraud. 

13. Physicians must continue to cooperate with and oversee the medical necessity of 
DME, hospice and home health. 

14. Joint principles by organized medicine. HCPA. and insurance carriers should be 
developed 

15. The trend toward recreating HCFA with its attendant agencies into a 'medical IRS' 
must be abandoned. 

16. If physicians show a pattern of repeated upcoding, canters should be allowed to 
reimburse then at a lower fee. Physicians' offices should be allowed to appeal and prove a 
higher level of care if appropriately delivered and reliably documented. 

17. The bipartisan Congressional Commission should examine this issue in detail for 
comprehensive Medicare reform before guidelines are finalized. 


4 
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Health care is a business, but it is a business like no other. Care rendered in good taith should 
be examined without coercion. Physicians want wrong-doers to be prosecuted and tnist funds 
to be safeguarded. The actual record of the overwhelming number of physicians in this country 
is one of compliance and of the highest ethical and legal conduct. We intend to be part of the 
solution rather than merely complainers. Critical action is needed if private practice is to be 
maintained in any meaningful sense in this country. Your interest and cooperation is greatly 
appreciated. 


5 
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Dr. Cooley. Thank you. My name is David Cooley. 

Mr. Shays. I would have you tip the mic up a bit. 

Dr. Cooley. I am a subspecialist in the practice of rheumatology 
for 25 years, 18 of which have been in the greater Kansas City 
metropolitan area. I am board certified in both internal medicine 
and rheumatology, having taken my medical training at Washing- 
ton University/Bames Hospital in St. Louis and the Mayo Clinic in 
Rochester, MN. 

Mr. Shays. Doctor, I am really sorry, I am really having trouble 
hearing you. There is an echo that is hard. Can you move that mic 
a little closer. Unfortimately these mics are geared to talk in this 
way [Indicates a direction]. 

Dr. Cooley. I appreciate the opportunity to speak to this sub- 
committee. 

I have been especially interested in CPT, evaluation and man- 
agement coding, for many years. I served as a delegate from the 
American College of Rheumatology to the American Medical Asso- 
ciation at the initial meeting in Chicago in 1991 at which time the 
present coding system was inaugurated. Most medical specialties 
were represented at that meeting. Previously, I was one of several 
authors of a manual on CPT coding developed by the American Col- 
lege of Rheumatology for distribution to practicing rheumatologists. 

In 1997, approximately 50 patient charts from my office were au- 
dited by the Medicare carrier for the State of Kansas. I was asked 
to pull each of these records and to comment regarding each of the 
visits. I was told that the reason for the audit was that too many 
of my office visits were coded 99214 compared to other 
rheumatologists in the community. 

As background for this testimony, I would like to point out that 
there are presently five levels of coding for the evaluation and 
management services for an established followup office visit. 99211 
is a brief office visit by a nurse or other paramedical person with 
a straight-forward visit. 99213 is a visit concerning a problem of 
“low to moderate severity”; 99214 moderate to high severity; 99215 
moderate to high severity with the physician spending more time 
with the patient. An AMA CPT validated example of a 99213 visit 
would be office visit for a 63-year-old female established patient 
with rheumatoid arthritis on gold, seen for a followup visit. 99214 
validated example would be followup office visit for a 45-year-old 
patient with rheumatoid arthritis on gold, methotrexate or im- 
munosuppressive therapy and a 99215 validated example would be 
a followup visit for mother of three, acute rheumatoid arthritis 
with deteriorating function. 

I would like to point out to the committee that a 99213 visit is 
reimbursed to a Medicare participating provider at a rate of $36.99 
and that a 99214 visit is reimbursed at $55.92. 

All the patients coded 99214 in this audit had rheumatoid arthri- 
tis and were on either gold, methotrexate or immunosuppressive 
therapy. The status of each of the patients was dissimilar in terms 
of severity of their illness as well as their response to medications. 
All patients were felt to be at somewhat high risk due to the type 
of medications they were taking. The moneteiry difference between 
billed charges and reimbursed charges for the 50 patients was ap- 
proximately $400, which represented an average disparity of 
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around $7 per patient. This audit also dealt with two laboratory 
studies which were disallowed. And so for evaluation and manage- 
ment codes, the discrepancy was closer to $4 per patient. I was 
sent a bill from Medicare for approximately $5,800 as they extrapo- 
lated these findings to a 6-month time period and I was advised 
that if I paid the money back to Medicare they would continue to 
monitor my records for an additional time period and that if it ap- 
peared that I was no longer an outlier, the case would be closed. 
No penalties or interest were assessed on the case. 

Since the audit, I have coded almost every single followup Medi- 
care encounter 99213, regardless of the complexity of decision- 
making, length of time spent with the patient or other factors. On 
March 20, I was sent a letter which stated that I had corrected my 
billing errors and that Medicare was closing my file. [Laughter.] 

Unfortunately, it is impossible for me to distinguish among these 
several levels of service with any certainty. I made that point to 
the American Medical Association in 1991 when five levels of eval- 
uation and management service were construed, and at that time 
I predicted that we would eventually be caught in our own web. As 
I have a large practice and see a large volume of Medicare patients, 
I have most likely now reset the curve for other rheumatologists 
who will now be found to be outliers and will be set up for audits 
in the same way I was. 

I believe the current CPT coding methodology is fatally flawed. 
There are too many levels of service, there are too many I’s to dot 
and T’s to cross. While one can easily understand when a nurse or 
paramedical person performs a service under the supervision of a 
physician or when the patient is returning for a complete exam, the 
intermediate levels of service are simply too subjective for most of 
us. At best, we have to guess what the reviewer will want in the 
note, and because of that, we are often more concerned with how 
the office visit will look on paper than how the patient is doing. 

Far from being an issue of fraud and abuse, the current system 
has begun to bury the physician in so many details that he can no 
longer get his work accomplished for the day in any coherent man- 
ner. While all of us deplore obvious examples of fraud and abuse 
in the medical system such as billing for services which were never 
rendered, performing laboratory studies which were never ordered 
by physicians, or providing durable medical equipment to patients 
who are deceased, we would urge HCFA and the American Medical 
Association to revisit the issue on evaluation and management 
codes in an effort to simplify and streamline the machinery by 
which physicians communicate to payers what they are doing. 

I would urge HCFA to eliminate the fraud and abuse provisions 
regarding evaluation and management coding as this entire area of 
medical practice is in so much state of flux. I would urge the Amer- 
ican Medical Association to listen to specialty and subspecialty 
medical societies as these groups streamline and simplify the cod- 
ing mechanism for cognitive care. 

I and the many physicians I speak for thank the subcommittee 
very much for your interest and attention to the subjects addressed 
above. [Applause.] 

Mr. Shays. Thank you very much. Dr. Cooley. 



37 


Dr. Rosenberg, among my colleagues, you are not first among 
equals, but between you and me, you are first among equals. You 
may begin. 

[The prepared statement of Dr. Cooley follows:] 
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WRITTEN TESTIMONY TO THE CONOlESS OF THE UNTIED STATES 
HOUSE OF RJEPRESENTAITVE3 SUBCOMMITTEE ON HUMAN RESOURCES 
WITH OVERSIGHT RESPONSEBILITIES FOR THE DEPARTMENT 
OF HEALTH AND HOMAN SERVICES 

Presented April 9, 1998 atBzttenfield Audhorium, 

University of Kansas Medical School, Kansas City Kansas 


hfy name is David A Cooley, MX)., F.A.C.P., and I am a subspecisiist in the practice of rheuma- 
tology for twenty-Sve years, eighteen of which have been in the greater Kansas City metropolitan 
area. I am board certified in both internal medicine and rheumatology, having talrMi ray medical 
training at Washington University/Bames Hospital in St. Louis and the Mayo dmio in Rochester, 
Minnesota. My curriculum vitae accompanies this testimony. I have been asked to speak to this 
subcommittee by the Johnson County Medical Society and the Metropolitan Medical Society of 
Greater Kansas Chy, Missouri. 

I have been especially interested in CPT (evaluation and management) coding for many years. I 
served as a delegate fiom the American CoQege of Rheumatology to the American Medical 
Association at the initial meeting in Chicago in 1991, at which time the present coding system was 
inaugurated. Most medical spedaltiea were represented at that meeting. Previously, I was one of 
several authors of a manual on CPT coding developed by the American College of Rheumatology 
for distribution to practidng rheumatologists. 

In 1997, approximately fifty patient charts fimm my office were audited by the Medicare carrier 
for the state ofKansas. I was asked to puQ each of these records and to comment regarding each 
of the visits. I was told that the reason for the audit was that too many of my office visits were 
coded 99214 compared to other rheumatologists in the community. 

As background ftir this testimony I would like to point out that there are presently five leveb of 
coding for evaluation and management services for an established follow-up office visit 992 1 1 is 
a brief vish by a nurse or other paramedical person workiiig under the supervision oft physidan. 
992 12 is a code for a simple, straight-forwa^ brief visit. 992 13 is a viah concennag a problem 
of "low to moderate severity" . 99214 is a visit concerning a problem of "modente to high sever- 
ity" and, likewise, 99215 concerns a problem again of moderate to high severity with a physician 
spending more time with a patient An AMA/CPT validated example of a 992 1 3 visit would be 
‘office visit for a sboy-three year old female estabb'shed patient with rheumatoid arthritis on gold 
and ibupiofen seen for routine follow-up visit*. A 99214 AMA/CPT vabdated example would be 
"foUow-up office visit for a fony-Sve year old patient with rheumatoid arthritis on gold, 
methotrexate or immunosuppressive therapy*. 99215 AMA/CPT validated example would be 
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'{bOow-up visit &rty year old mother of tlnee with acute rfaeuxtntokl uthiids, aiuttomical stage 
m, ARAilinelioiial cto m, rheumatoid aithritij and detoioratiiig fimedon. 

I would like to point out to the commiRee that a 99213 visit it retmbnned to a Kfedicare partici- 
pating provider at a rate of S36.99 and that a 99214 viat is reimbiirted at $55.92. 

All of the patients coded 99214 in thia audit had rheumatoid aiduhii and were on either gold, 
methotrexate or imirnmoaupprettive thetapy. The status ofeachoftbepatienti was disahnilar in 
Terms ofseverityoftbeirilliiM as well as their reeponse to madicatioDs. An patients were feh to 
be at somewhat hi^ risk for nde efl&cts due to the type of medicationa diat they requited. At the 
conclusion ofthe audit h was fth by the Medicare reviewer that approodmately half the patients in 
the audit satisfied the definition of moderate to Mgh severity prbbltai. wdiereas others only satis- 
fied the oiteris of bw to moderita severity. The monetary (fiffitrenoe between billed charges and 
reimbuised ebaiges fbr the approxiinatety fifty padents wu about $400.00, which i^ieseoted an 
avenge disparity in cfaiiges of around $7.00 per palienL This outfit also dealt with two iabora- 
toiy tests of infisinmelioa vtdiich the reviewers felt unnecessaiy for roudae foDow-up of padents, 
and all of these labontory tests were diseDowed so that the actual monetary (fifbrenoe betweoi 
Medicare charya and f eitnh unieinent for avahiatiOtt and man ayemttit codes was closer to $4.00 
per patient. I vras seal a bill fiom Medicare for approximately $5,800.00, as they extrapolated 
these findmgs to a she mrinth time period, and I was advised that if I paid the monay ba^ to 
Medicare that they would continue to monitor my records fi>r an additional time period and that if 
it appeared that I was no longer an outlier, the case would be dosed. No penalties or interest 
were assessed on the ease 

Since the audit I have coded almost eveiy smgb Meificare enoounter 99213 regardless ofthe 
complexity ofdecislonmsldng, length oftime spent with the parient or other &ctors. OnMarch 
20, 1998, 1 was sent a letter which stated that I had corrected my billing eiTOTt and that Metficaie 
wu closing iny file. 

Unfortunate^, it is impossible fbr me to (fistiaguuh among these several levels of service whb any 
certainty. I nude that poini to the American Medical Association b 1991 when five levels of 
evaluation and itisnagwnmt services were construed, and st that time I preificted that we would 
eventually be caught in our own wd>. As I have a large practice and see a large vohnne of 
Medicare potieats, I have most IQody now reset the curve fbr other rfaeumatologiits who mil now 
be fisund to be ’outfiers* and will be set up for audits in the same way I was. 

In no other fielrlofmedicuie are physicians asked to judge the complcKityoftheirdecuion making 
with r^ard to retmbursemeat and with riie threat of finud aixl abuse widi potential penalties 
resulting from that subjective guess. Pathologists may read a complicated slide with relative ease 
or have difficulty maldiag a judgment about a case, btri at no time are they asked to judge whether 
this was a dedaoit Rsrfiolog^ im^ read a complicated x-iay of a bone tumor m a 1^ 
ora simple fiacturc and ate rinqity rrirabutsed on the basis of their claimed submissioa. 

Extremely well-trained physicians may diagnosis and manage difficult problems eas3y, 'Mieieas 
less experienced pfaysieimis have difficulty with the most rudimentary cases, and it is impossible 
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to know where one stands in this regard. Particuiarly difficult Is the accurate coding and 
documentation to support this during a day in vduchduity to forty patients are evaluated. Since 
the audit 1 hove found it much easier to siin]dy down-code Medicare patients, ^leod whatever 
time is necessaiy with them but not to rechaDange the system. I bdieve that many of my 
colleagues across the countiy are reacting in the same manner. Some have chosen to no longer 
see new Medicare patients because of the potentia] risk for fiaud ami abuse; the knowledge that 
they are under eonstant surveillance and feeling that the ambiguities in the system are simply too 
much to deal with. 

I believe the cutrem CPT coding methodology is fotally flawed. There arc too many levels of 
service, and there are too many i's to dot and fs to cross. 'While one can easily understand when a 
nurse or paramedical person performs a service under the supervision of a physician or when the 
padem is returmng for a yearly complete exam, the mteimediate levels of service are amply too 
subjective for most of us. At best, we have to guess vfoat the reviewer wdl want in the note, and 
because of that we are often more concerned with how the office visit will look on paper than 
how the patient is doing. Far fiom being an issue of fiaud and abuse, the cunent sj^em has 
begun to bury the physician in so many details that he can no longer get his work accompliahed 
for the day in any coherem manner, l^le all of us deplore obvious examples of fiaud and abuse 
in the medical system, such as billing for services which were never rendered, petfoiming 
laboratory studies which were never ordered by physicians or providing durable medical 
equipmem to patients who are deceased, we would urge HCFA and the American Medical 
Association to revisit the issue of evaluation and management codes in an eftbit to simplify and 
streamline the machinery by triiich physicians communicate to payers what they are doing. I 
would urge HCFA to eliminate the ftaud and abuse provisions regarding evaluation and 
management coding, as this entire area of medical practice is in so much state of ilux. I would 
urge the American Medical Association to listen to specialty and subspeculor medical sodetiea, as 
these groups streamline and simplify the coding mechanism for cognitive care. I, and the many 
physicians I speak for, thank the Subcommittee vefy much for your interest and attention to the 
subjects discussed above. If I can answer any questions you might have regarding the above or 
provide you with any finther tesrimotiy, written or otherwise; at a later date, please feel fiee to 
ask, and I will try to comply with your wishes. 

Sincerely yours, 


David A. Cooley, MJ3., F.ACl’- 
Mid-Ameiica Rheumatology Consultants 
5701 W. 119th St, Suite 209 
Shawnee Mission, KS 66209 

DISCLAIMEB: 1 have not received any Federal grants. 
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Dr. Rosenberg. Thank you, Chairman Shays, thank you for the 
invitation to this conference. Gtood morning. Vice Chairman 
Snowbarger and members of the subcommittee. 

My name is Arthur Rosenberg and I have been practicing inter- 
nal medicine, hematology and oncology in Greenwich, CT, since 
1965. I am here to testify on the current state of affairs concerning 
the evaluation and management coding documentation guidelines 
utilized by Medicare and the associated fraud and abuse audits 
conducted by its fiscal intermediaries. I am testifying both as an 
individual and on behalf of the almost 2,000 physicians who belong 
to the Fairfield County Medical Association in Connecticut. 

The coding documentation guidelines, although probably well-in- 
tentioned when formulated by the Health Care Financing Adminis- 
tration and the American Medical Association, have become an ad- 
ministrative nightmare for practicing physicians. Doctors are 
angry, frustrated and fearful, and rightly so. Here is what is 
wrong. 

First, the basic underlymg problem with the current documenta- 
tion guidelines is that they were designed primarily for reimburse- 
ment reasons and not for the improvement of delivery of quality 
patient care. The extent of documentation required is often of little 
relevance to the patient’s complaints and treatment. Instead of con- 
cise, pertinent notes, physicians must now supply reams of unnec- 
essary data just to comply with Government regulations. Unfortu- 
nately, documentation is now more for the benefit of Government 
auditors rather than for our patients. 

Second, the guidelines are extremely complex, so much so that 
HCFA needs 50 pages to explain them. Reimbursement is based on 
levels of care. In order to determine the appropriate level of care 
for reimbursement purposes, the physician must add up items in 
three categories; medical history t^ng, physical examination and 
degree of medical decisionmaking. I do not have the time to explain 
any more about the complexity, you can get some of that from the 
additional pages that I have in the material I submitted to the 
committee. 

To understand this system and how to apply it, a whole new in- 
dustry has been borne, which might be called the how to seminars. 
Only last week, my office manager and I spent an entire day at a 
seminar sponsored by the Fairfield County Medical Association. Be- 
cause the association had to bring in a coding expert, the seminar 
registration fee was of considerable cost to me, not to mention the 
lost day of seeing patients. The seminar reinforced my belief that 
adherence to these guidelines are a serious impediment to my abil- 
ity to deliver quality medical care. The documentation and scoring 
process is extremely time-consuming, time which would be better 
spent working on patients’ medical problems. 

Third, the regulations and documentation requirements are forc- 
ing physicians into an adversarial position with our Government. 
Physicians are practicing in fear, we are being intimidated with 
constant threats of heavy fines for noncompliance and concerns 
over fraud and abuse chaises. The vast majority of physicians, like 
most members of society, are honest, hard-working individuals. 
Most coding errors are unintentional and physicians should not be 
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treated like criminals. If I do 30 codes in 1 day, we should and 
could have some honest differences of opinion. 

Several months ago, a few outstanding physicians on our hospital 
staff in Greenwich had their charts audited by the Medicare fiscal 
intermediary. These audits were done without the physicians’ 
knowledge and for no apparent cause. As a result of the audit, the 
physicians were ordered to return to the Medicare Program what 
was claimed to be overcharges. The moneys had to be returned 
within 30 days or a heavy interest penalty of 15 percent would be 
attached. The moneys had to be returned prior to even initiating 
the appeal. And sadly, if the physicians are successful in their ap- 
peals — and I think they will be — the moneys are returned, but 
without interest. Where is the justice equity in this arrangement? 
Is this the way you want your physician to be treated? The Govern- 
ment warns against physician fraud, but it is the ever-present 
threats of audits and fines for variance from the guidelines which 
are abusive to physicians. As a result, these policies are affecting 
physician attitudes toward Medicare patients, and I fear this may 
result in some physicians declining to care for our senior citizens. 
And I am not alone in these concerns. As the AMA and others will 
attest, they have received a firestorm of strong protest from physi- 
cians all over the United States. 

As an individual and not as a spokesperson for the Fairfield 
County Medical Association, I would like to offer the following solu- 
tion. At the risk of sounding overly simplistic, I propose abandon- 
ing the concept of levels of care. I realize that on the surface, reim- 
bursement based on levels of care is desirable, but the implementa- 
tion of the system is causing more problems than it is worth. 

I propose a single predetermined reimbursement for each of the 
common services provided by a physician. In other words, office vis- 
its, consultations, re-evals, et cetera. Naturally the fees would have 
to be fairly and carefully determined by all concerned parties and 
allow for regional variations in cost of living, liability insurance, 
practice costs, et cetera. And the fees could be simply adjusted each 
year for inflation. 

Ideally, adoption of this system would eliminate the problem in 
one fell swoop. Physicians would be free again to maintain their 
medical records as they deem adequate and free them from the pe- 
rusal of random audits. Of course, clear cases of abuse would have 
to be investigated. However, routine and random audits would not 
be necessary. The ever-increasing bureaucracy could be scaled back 
with significant savings to the Government. And best of all, physi- 
cian morale would be restored. Their time and energy would once 
again be focused on their patients’ well-being; and in the end, hon- 
orable Congressmen, it is you and your constituents who will bene- 
fit the most. 

I thank you for your time. I will be pleased to answer any ques- 
tions which you may have concerning these matters. 

Mr. Shays. Thank you. Dr. Rosenberg. [Applause.] 

Ms. Vance. 

[The prepared statement of Dr. Rosenberg follows:] 
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Testimony of 
Arthur H. Rosenberg, MD 
to the 

Sub-Committee on Human Resources 
Committee on Government Reform and Oversight 

April 9. 1998 

Regarding 

MEDICARE: CURES FOR BILLING CODE COMPLEXITY 

Good day, Chairman Shays, Vice Chairman Snowbarger, and members of the Sub-Committee. 
My name is Arthur H. Rosenberg, MD. 

I have been practicing internal medicine -hematology/oncology in Greenwich. CT since 1965. I 
am here to testify on the current state of affairs concerning the Evaluation and Management 
coding documentation guidelines utilized by Medicare, and the associated fraud and abuse audits 
conducted by its fiscal intermediaries. I am testifying both as an individual, and on behalf of the 
almost 2000 physicians who belong to the Fairfield County Medical .Association in Connecticut. 

The coding documentation guidelines, although probably well intentioned when formulated by 
the Health Care Financing Administration (HCFA) and the American Medical Association 
(AM.-\). have become an administrative nightmai^ for practicing physicians. Doctors are angry, 
frustrated, and fearful, and rightfully so Here’s what is wrong; 

1. The basic underlying problem with Che current documentation guidelines is that they were 
designed primarily for reimbursement reasons and not necessarily for the improvement of Che 
delivery of quality patient care. The extent of documentation required is often of little 
relevance to the patient's complaints and treatment. Instead of concise, pertinent notes, 
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physicians must now supply reams of unnecessary data solely to comply with government 
regulations. 

Unfortunately, documentation is now more for the benefit of government auditors rather 
than for our patients. 

2. The guidelines are extremely complex, so much so that HCFA needs 50 pages to explain 
them. Reimbursement is based on levels of care. In order to determine the appropriate level 
of care for reimbursement purposes, the physician must add up items in 3 categories; medical 
history taking, physical examination, and degree of medical decision making. 

To understand this system and how to apply it. a whole new industry has been born, which 
might be called the “how to” seminars. Only last week, my office manager and I spent an 
entire day at a seminar sponsored by the Fairfield County Medical Association. Because the 
Association had to bring in a coding expert, the seminar registration fee was of considerable 
cost to me, not to mention the lost day of seeing patients. The seminar also reinforced my 
belief that adherence to the guidelines are a serious impediment to my ability to deliver 
quality medical care. The documentation and scoring process is extremely time consuming, 
time which could be better spent working on patients’ medical problems. 

3. The regulations and documentation requirements are forcing physicians into an adversarial 
position with the government. Physicians are practicing in fear. We are being intimidated 
with constant threats of heavy fines for non-compliance, and concerns over fraud and abuse 
charges. The vast majority of physicians, like most members of society, are honest and hard 
working individuals. Most coding errors are unintentional and physicians shouldn't be treated 
like criminals. If I do 30 codes in one day. w'e could have some honest difference of opinion. 

Several months ago, a few outstanding physicians on our hospital medical staff in 
Greenwich had their charts audited by the Medicare fiscal intermediary. These audits were 
done without the physicians' knowledge and for no apparent cause. .-Xs a result of the audit, 
the physicians were ordered to return to the Medicare program what was claimed to be 
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overcharges. The monies had to be returned within 30 days or a heavy interest penalty of 
15% would be attached. The monies had to be returned prior to even initiating the appeal. 
And sadly, if the physicians are successful m their appeals, the monies are returned, but 
without interest! Where is the justice-equity in this arrangement? Is this the way you want 
your physician to be treated? The government warns against physician fraud, but it is the 
ever-present threats of audits and fines for variance from the guidelines which are abusive 
to physicians. As a result, these policies are affecting physician attitudes toward Medicare 
patients, and I fear this may result in some physicians declining to care for our senior 
citizens. I am not alone in these concerns. As the AMA and others will attest, they have 
received a firestorm of strong protests from physicians all over the United States. 

As an individual and not as a spokesperson for the Fairfield County Medical Association. I 
would like to offer the following solution for resolving this dilemma. At the risk of sounding 
overly simplistic. I propose abandoning the concept of levels of care. I realize that on the 
surface, reimbursement based on levels of care is desirable, but the implementation of the 
system is causing more problems than it is worth. 

I propose a single, predetermined reimbursement for each of the common services provided 
by a physician, i.e. office visits, consultations, re-evaluations, hospital admissions and visits, 
emergency room visits, house calls, nursing home visits, etc. Naturally, the fees would have 
to be fairly and carefully determined by all concerned parties, and allow for regional 
variations in cost of living, professional liability insurance, practice cost, etc. Thereafter, the 
fees could be simply adjusted each year for inflation. 

Ideally, adoption of this system would eliminate the problem in one fell swoop. Physicians 
would be free again to maintain their medical records as they deem adequate, and free them 
from the perusal of random audits. Of course, clear cases of abuse would have to be 
investigated. However, routine and random audits would not be necessary. The ever- 
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increasing bureaucracy could be scaled back with significant savings to the government. And 
best of all, physician morale would be restored. Their time and energy would once again be 
entirely focused on their patients’ wellbeing; and in the end, honorable congressmen, it is you 
and your constituents who will benefit the most. 1 thank you for your time and I will be 
pleased to answer any questions which you may have concerning these matters. 
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Evaluation and Management (E/M) 
Services Guidelines 


In addition to the informaiion presented in the 
Introduction, several other items unique to this 
section are defined or identified here. 


Classification of 
Evaluation and 
Management (E/M) 
Services 


The E/M section is divided into broad categories 
such as office visits, hospital visits, and consulta- 
tions. Most of the categories are further divided 
into two or more subcategoncs of E/M services. 

For example, there are two subcacegones of office 
visits (new patient and established patient) and 
there are two subcategories of hospital visits (ini- 
tial and subsequent) . The subcategories of E/M 
services are further classified into levels of E/M 
servica that are identified b>* specific codes. This 
classifiacion is important because the nature of 
phwician work vanes by r>’pe of service place of 
service, and the patient s status. 

The basic format of the les-els of E^M services is the 
same for most categories. First, a unique code 
number is listed. Snood, the place and/or type of 
service is specified, eg. office coasulcacion. Third, 
the conteoi of the service is defined, eg, compre- 
heosive history and comprehensive examination . 
(See "Levds of E/M Services. ' page 2. for details 
00 the content of E/M setrices.) Fourth, the nanire 
of the presenting problem ( s) usually associated 
with a given level is described Fifth, the time 
typically required to provide the service is speci- 
fied. (A detailed discussion of ome is provided on 

page-*) 


Definitions of Commonly 
Used Terms 


Certain kc>’ words and phnses arc used through- 
out the E/M section. The following definitions are 
intended to reduce the potential for differing 
interpretations and to increase the consistency' of 
reporting by physicians in differing specialties. 

New and Established Patient 

A new patient is one who has not received any 
professional serxlccs from the physician or anoth- 
er physician of the same specialty who belongs to 
the same group practice, within the past three 
years. 

Ml established pabent is one who has received 
professional services from the physician or anoth- 
er physician of the same specialty who belongs to 
the same group practice, within the past three 
years 

In the instance w'hcre a physician is on call for or 
covering for another ph^ician. the patient s en- 
counter will be classified as it would have been by 
the physician w ho is not available. 

.No distinctioo is made b e tween new and estab- 
lished padents in the emergency department. E/M 
services in the emergency department category 
may be reponed for any new or established patient 
who presents for treatment in ibe emergency 
depanmenc. 

Chief Complaint 

.Aconcise sutement describing the symptom, 
problem, condition, diagnosis or other £aaor that 
is the reason for the encounter, usually stated in 
the poiiem's words. 

Concurrent Care 

Concurrent care is the provision of similar ser- 
vices. eg. hospital visits, to the same patient by 
more than one physician on the same day. When 
concurrent care is provided, no special reporting 
is required. .Modifier ‘-"5' has been deleted. 


Amertcan Medical AssoDation 1 
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Counseling 

Counseling is i discussion with a patienc and/or 
famiK concemmg one or more of the following 
areas 

■ diagnostic results, impressions, and/or recom- 
mended diagnostic studies; 

■ prognosis: 

• risks and beneots of managemeni (treatment) 
options. 

■ mstrucuons for management (treatment) and/or 
followup. 

• importance of compliance with chosen manage- 
ment (treatineni) options, 

■ risk faaor reduaion; and 

■ patient and family education 

(For ps>choiherapy. see 908 h 1 -9085") 

Family History 

A revtexN- of medical events in the patient's family 
that includes significant information about: 

■ the health sums or cause of death of parents, 
siblings, and children: 

• specific diseases related to problems identified 
in the Chief Complaint or Histort of the Present 
Illness, and/or System Res'iew; 

■ diseases of family members which may be he- 
rediup or place the patient at nsk. 

History of Present Illness 

A chronological description of the dcs clopmcnt of 
the patient s present illness from the first sign 
and/or s>Tnpiora to the present This mcludes a 
description of location, qualir)'. severin', timing, 
context. modif>'ing faaors and associated signs 
and simptoms significantly related to the present- 
ing problem(s) 

Levels of E/M Services 

VTithin each category or subcaiegory* of E/M serv- 
ice. there arc three to five Ics'cls of E/M services 
ax-ailablc for reporting purposes LevebofE/M 
sert'ices are not interchangeable among the differ- 
ent categories or subcaiegories of sen-ice For 
example, the first Ics'cl of E/M services m the 
subcategort' of office visit, new patient, does not 
have the same defimtion as the first level of E/M 
sen ices in the subcategon* of office visit, estab- 
lished patient. 


The le\-cls of E/M services include exammauons. 
e^‘alualions. treatments, conferences with or con- 
cerning patients, pres'cntive pediiinc and adult 
health supervision, and suoilar medical services, 
such as the determination of the need and/or 
location for appropriate care. Medical screening 
includes the history, examirution. and medical 
decision-making required to determine the need 
and/or location for appronatc care and treatment 
of the patient (eg. office and other outpatient 
setting, emergency department, nursing facility, 
etc ). The levels of E/M scn-ices encompass the 
wide v'ahations in skill, effort, ume. responsibility 
and medical knowledge required for the preven- 
tion or diagnosis and treatment of illness or injury 
and the promotion of optimal health. Each level of 
E/M scr\'ices may be used by all phvsicians. 

The descriptors for the levels of E/M senices 
recognize seven components, six of which arc 
used in defining the levels of E A1 senices. These 
components arc: 

■ history: 

• examination; 
a medical decision making: 
a counseling: 
a coordination of care; 
a nature of presenting problem . and 
a time. 

The first three of these components (histof}’, ex- 
amination. and medical decision making) are con- 
sidered the key components in selecting a lei'cl of 
E/M senices. (Sec 'Dctermnc the Extent of Histo- 
rv Obuined”. page " ) 

The next three components (counseling, coordi- 
nation of care, and the nature of the presenting 
problem) are considered coDtributory toors in 
the majority of encounters . Although the first two 
of these contributory foaors arc iraponani E/M 
services, it b not required that these senices be 
proNided at every patient encounter 

Coordination of care with other pronders or agen- 
cies without a patient encounter on that day is 
reponed using the case management codes. 

The final component, time, is discussed indcuil 
(see page-i). 

The aauaJ performance and/or intcrprcuiion of 
diagnostic tests/studies ordered during a patient 
encounter are not included in the levels of E/M 
senices Phi'Sician performance of diagnostic 


2 J^l :* a’’: Va^’sgeme'ii Services ju'ae :nes 
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tests/studies for which specific CPf codes are 
a^-ailable may be reported scparateiy. in addition to 
the appropriate E/M code. The pfa>*sician's inter- 
pretation of the results of diagnostic tests/srudies 
( ie, professional component ) with preparation of a 
separate distinaly identifiable signed written re- 
port may also be reported separately, using the 
appropriate CPT code with the modifier -26 ap- 
pended. 

Nature of Presenting Problem 

A presenting problem is a disease, condition, ill- 
ness. injury, symptom, sign, finding, complaint, or 
other reason for encounter, with or without a 
diagnosis being established at the time of the 
encounter. The E/M codes recognize five types of 
presenting problems that are denned as follows; 

JfmMufr A problem that ma>* not require the 
presence of the ph>‘sician. but service is provided 
under the physician's supervision 

Se^-Umited or minor: A problem that runs a 
definite and prescribed course, is transient in 
nature, and is not likely to permanently alter 
health status OR has a good prognosis with 
tnanagement/compliance 

Louf severity: A problem where the risk of mor- 
bidity vkithout treatment is low: there is little to no 
nsk of morality without creaxmcnc; full recovery 
vviihout functional impairment is expeacd. 

Hoderate seventy: A problem where the risk of 
morbidity without treairacni :s moderate; there is 
moderate risk of mortaiin* without treatment; un- 
certain prognosis OR increased probability of pro- 
longed funaional impairment. 

Hfgfr severity: A problem where the risk of mor- 
bidity without treatment is high to extreme; there 
is a moderate to high risk of mortality without 
treatment OR high probabilin* of severe, pro- 
longed functional impairment. 

Past History 

A review of the patient's past experiences with 
illnesses, injuries, and treatments that includes 
significant information about: 

■ prior major illnesses and in;uries: 

■ prior operations. 

■ prior hospitalizations; 

■ current medications; 

■ allergies (eg. drug, food) ; 


m age appropriate immunization status: 
a age appropriate feeding, dietarv’SQtus. 

Social History 

An age appropriate review* of past and current 
activities that includes significant information 
about: 

■ marital status and/or living arrangements; 

■ current emplov'mcnt: 

■ occupational historv*: 

■ uscof drugs, alcohol, and tobacco; 

■ level of educauon: 

■ sexual hisiorv’; 

■ other relevant social Actors. 

System Review (Review of Systems) 

An inventory of body sv'stems obained through a 
series of questions seeking to identify signs and/or 
symptoms which the patient may be experiencing 
or has experienced. For the purposes of CPT the 
following elements of a sv'stem review have been 
identified: 

• Constitutional symptoms ( fever, weight loss, 
etc.) 

• Eyes 

• Ears. Nose. .Mouth. Thraoi 

• Cardiovascular 

• Rcspiraioiy 

a Gastrointestinal 
m Cenitourinarv’ 

• .Musculoskeletal 

■ Integumentary (skin and/or breast) 

• Neurological 

• Psychiatric 
a Endocrine 

a Hematologic/ Lymphatic 
a Allergic/Immunologic 

The review of systems helps define the problem, 
clarify the differential diagnoses, identify needed 
tesiing, or serves as baseline dau on other systems 
that might be affected by any possible management 
options. 


Arrer ca'^ .Medical Asjocat^cn 3 
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Time 

The inclusion of time in ihc definitions of lc^•cls of 
E. M sen'ices has been implicit in prior editions of 
CPr. The inclusion of time as an explicit faaor 
beginning in CPT 1 992 is done to assist physicians 
in seleamg the most appropriate level of E/M 
sen'ices. It should be recognized that the specific 
times expressed in the visit code descriptors are 
ai erages. and therefore represent a range of tunes 
which may be higher or lowrr depending on acrual 
clinical circumstances. 

Time is not a descriptive component for the emer- 
genev- depanment levels of E/M services because 
emergeno’ depanment scnices arc ts-picallv 
provided on a s*ariablc inicnsm- basis, often inx-olv- 
ing multiple encounters with several patients over 
an extended period of time. Therefore, it is often 
difficult for ph\’sicians to provide accurate esti- 
mates of the time spent face-co-tice with the 
patient. 

Studies to establish levels of E/M services cm- 
pioyed sur^'cys of practicing pln'sicians to obtain 
data on the amount of time and w-ork associated 
vnth n-pical E/M services. Since “wtirk" is not 
easih' quantifiable, the codes must rely on other 
objective, verifiable measures that correlate with 
phN'sicians esumaies of their "work". It has been 
demonstrated char ptniicians' estimations of intra- 
service time (as explained below) . both within 
and across specialues. is a variable that is predic- 
tive of the "work" of E.'M services. This same 
research has showm there is a strong relationship 
between intfa-semee time and total tune for E/M 
services Incra-serricc time, rather than total time, 
w-as chosen for inclusion with the codes because 
of its relative ease of measurement and because of 
its dirca correlation with measurements of the 
total amount of time and work associated with 
typical E/M services 

Incra-senlce times are defined as face-to-face time 
for office and other outpatient visits and as ooit/ 
floor time for hospital and other inpatient ^1sits■ 
This distinction is necessan' because most of the 
work of n^iical office visits takes place during the 
face-co-face time with the patient, while most of 
the ^ork of ripical hospital visits takes place 
during the time spent on the patient s floor or unit. 

Face-to-face time ( office and other outpatient 
tisits and office consultations ): For coding pur- 
poses. face-to-face time for these services is de- 


fined as only that time that the physician spends 
face-to-face with the patient and/or family This 
includes the time in which the physician performs 
such tasks as obtaining a history, performing an 
examination, and counseling the patient. 

Phx-sicians also spend time doing work before or 
after the facc-to-^e time with the patient, per- 
forming such tasks as reviesving records and tests, 
arranging for further services, and communicating 
further with ocher professionals and the patient 
through w-nnen repons and telephone contaa 

This rton-face-to-face time for office services — 
also called pre- and post -encounter time — is not 
included m the time component described in the 
E.'M codes However, the pre- and post-bce-to- 
face work associated with an encounter was in- 
cluded in calculating the total work of typical 
services in physician sun'cys 

Thus, the face-to-face time associated with the 
services described by any E/M code is a valid 
proxy for the total work done before during, and 
after the visit. 

Unit /floor time (hospital observation services, 
inpatient hospital care, initial and JbOow-up 
hospital consultations, nursingfacility): For 
reporting purposes, inira-sertlcc time for these 
services is defined as unit/Soor tioe, which in- 
cludes the time that the physician is present on the 
patient's hospital unit and at the bedside rendering 
services for that patient. This includes the time in 
which the physician establishes and/or reviews 
the patient's chan, examines the patient, writes 
notes and communicates with other professionals 
and the patient’s family 

Id the hospital, pre- and post-time includes time 
spent off the patient 's fioor performing such tasks 
as reviewing pathology and radiolog)' findings in 
another pan of the hospital . 

This pre- and post-visit time is not included in the 
time component described in tb^ codes. How- 
ever. the pre- and post-work performed during the 
time spent off the floor or unit was included in 
calculating the total work of typical services in 
physician survev's. 

Thus, the unii/floor time associated with the ser- 
vices described bv- an>- code is a valid proxv- for the 
total work done before, during, and after the visit. 
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Unlisted Service 


An E/M service may be provided that is not listed 
in this section of CFT. When reporting such a 
service, the appropriate “Uniisied" code maybe 
used to indicate the service, identifying it by 
‘Special Repon”. as discussed in the followup 
pangraph, The "Unlisted Services " and accompa- 
nying codes for,the E/M section are as follows: 

99429 Uniisied preventive medicine service 

99499 Unlisted evaluation and management service 


Special Report 


An unlisted service or one that is unusual, variable, 
or new may require a special report demonstrating 
the medical appropriateness of the service. Perti- 
nent information should include an adequate def- 
inidon or description of the nature, extent, and 
need for the procedure: and the time, effort, and 
equipment necessary to provide the service. .Addi- 
tional items which may be included are complexi- 
ty of sviDpeoms. final diagnosis, pertinent physical 
findings, diagnostic and thenpeucic procedures, 
concurrent problems, and foUo^’-up care. 


Clinical Examples 


Clinical oampics of the codes for E/M services are 
provided to assist physicians in understanding the 
meaning of the de^ptors and selecting the cor- 
rea code Each cample was developed by phy»- 
ciios in the specialties shown. 

The same problem, when seen by phv'sicians in 
different specialties, may involve different 
amounts of work. Therefore, the appropriate level 
of encounter should be reported using the descrip- 
tots rather than the examples. 

The examples have been tested for validity and 
approved by the CPT Editorial Panel. Pfo-sicians 
were given the examples and asked to assign a code 
or assess the amount of time and work involved. 
Only those examples that were rated consiscemty 
have been included. 


Modifiers 


Listed services may be modified under certain 
circumstances. When applicable, tbe modihnng 
circumstance against general guidelines should be 
identified by the addition of the appropriate modi- 
fier code, which may be ceponed in either of two 
ways. The modifier may be reported by a two digit 
number placed after tbe usual procedure number, 
from which it is separated by a hyphen. Or. the 
modifier may be reported by a separate five digit 
code that is used in addition to the procedure 
code Modifiers available in E/M are as follows: 

•21 Prolonged Evohiation end Managomont Sor- 
vicot: When the fiure-io-face or Soor/unit ser- 
vice(s) provided is prolonged or otherwise 
greater than that usually requited for tbe high- 
est level of E/M service within a given catego- 
ry, it may be identified by adding modifier '-21' 
to the E/M code number or by use of the 
separate five digit modifier code 0992 1 . A 
report may also be appropriate. 

•24 Unrolotad EvolBation oiid MaBogomont Sarv* 
ico by tha Sana Pbyaidaa Daring a Paatopanh 
thro Pariad: The pfaxaician may need to indicate 
tha' an evaluation and management service was 
performed during a postoperative period for a 
reasonfs) unrelated to the original procedure 
This circumstance may be reponed by adding 
tbe modifier ' to the appropriate level of 
E/M service, or the separate five digit modifier 
0992-1 maybe used. 

•25 SignificML Saparataly Idantifiabla Evaluation 
and Managaaast Sarvica by tba Sana Pbyti* 
OM an tba Sanw Day of a Procadura or Ottar 
Sanrica: Tbe physician may need to indicate 
that on tbe day a procedure or service identi- 
fied by a CPT code was performed, the pa- 
tient’s condition required a significant, 
separately identifiable E/M service above and 
beyond the ocher serxice provided or beyond 
the usual preoperatixT and postoperative care 
associated with the procedure that was per- 
formed. This circumstance may be reponed by 
adding the modifier ‘-25" to the appropriate 
level of E/M service, or the separate fiv*e digit 
modifier 0992$ may be used. Note: This modi- 
fier is not used to repon an E/M service chat 
resulted in a decision to penbrm surgery'. See 
modifier ’-57’. 
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•32 Mandated Services: Sen ices related to man- 
^re(/cor\$ulution and/ or related services (eg. 
PRO. 3rd party payor) may be identified by- 
adding the modifier -32' to the basic proce- 
dure or the sen-ice may be repotted by use of 
the five digit modifier 09932. 

•52 Reduced Services: I'ndcr ceruin circum- 
stances a senice or procedure is paniaily 
reduced or eiiminaied at the physician's elec- 
tion. Under these circumstances the scnice 
provided can be identified by its usual proce- 
dure number and the addition of the modifier 
•52.' signify'ing that the scn-icc is reduced. 
This provides a means of reporting reduced 
sen-ices without disturbing the idemificauon 
of the basic sen-ice. Modifier code 09952 may 
be used as an alternative to modifier -52 ' 

•57 OecisioA for Surgory. An e%*aluation and man- 
agement service that resulted in the initial 
decision to perform the surgery may be identi- 
fied by adding the modifier -5“’ to the appro- 
priate level of E/M sen-ice. or the separate five 
digit modifier 0995'* may be used. 


Instructions for 
Selecting a Level of E/M 
Service 


Identify the Category and Subcategory 
of Service 

The categories and subcatcgories of codes avail- 
able for reporting E/M scn'iccs arc shom-n in Table 
1 belovk- 

Review the Reporting Instructions for 
the Selected Category or Subcategory 

Most of the categories and many of the subcategor- 
ics of scmcc have special guidelines or instruc- 
tions unique to that category or subcaiegory-. 
VThcrc these arc indicated, eg. "Inpatient Hospital 
Care' . special instructions xtill be presented pre- 
ceding the levels of E/M sen ices. 


Table 1 

Cttugories and Subcafegorias of Service 


CmgerY/SuOcittgorY 

Code Nuoibars 

Category /SateatagorY 

Coda Members 

Office Of Otner Outtiatient Services 


Domiciliary. Rest Home or 


New Patieni 

99201-99205 

Custodial Care Services 


Esiablisnecl Patient 

99211-99215 

New Paiie-- 

95321-39323 

Hosonal Goservation Oiscnarge Services 

99217 

Esiafilisrec '^atient 

9S331 99333 

Hospital Observation Services 

99219-99220 

Home Services 


Hospital Inpatient Services 


New Patiem 

9934 1 99343 

Initial Hospital Care 

99221-99223 

Esiabi’sned Patient 

9935- 99359 

Subsequent Hospital Care 

99231-99233 

Prolonged Services 


Hospital Discharge Services 

99238 

With Direc ®atieni Contact 

9935499357 

Consuiiaiions 


Without 2 -en Patient Contact 

99356-99359 

Office Consultations 

93241-99245 

Standby Serv ees 

99360 

Initial Inpatient Consultations 

99251-99255 

Case Manager-^em Services 


FoUow-ud Inpatient Consultations 

9S261 39263 

Team Conrerences 

99361-39362 

Confirmatorv Consultations 

99271 99r5 

Telephone Sails 

99371.99373 

Emergency Department Services 

9928’ 99288 

Care Plan Overs ght Services 

99375-39376 

Criiicai Care Services 

99291 99292 

Preventive W®-: cine Services 


Neonatal Intensive Ca/e 

9929599237 

New ?a: 9“: 

39381-59387 

Nufsmg Faci.ity Services 


csiabiisnec ^tieni 

9S391 -95397 

Comprer^ensive Nursing Facility 


Individual Counseling 

99401-39404 

Assessments 

993C' 39303 

Gioud Courjeling 

99411-99412 

Suoseoueni Nursmg •aciiny Care 

993’ ’992 3 

Oihei 

9942C 39429 



Newborn Care 

99431-39440 



Special E/M Services 

99450-29456 



Other E.'M Se^ ces 

994SS 


6 --.aiua! jr' 9r: Wa-age'nsni Services GoiMhnfs 
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Revinv the Level of E/M Service 
Descriptors and Examples in the 
Selected Category or Subcategory 

The descriptors for the le\*el$ of E M services 
recofoize seven components, six of which are 
used in defining the levels of E/M sersices. These 
components arc; 

■ history; 

■ examination: 

■ medical decision nuking; 

■ counseling; 

■ coordination of care: 

■ nature ofprescnting problem: and 

■ time. 

The first three of these components (ie. history, 
examination, and medical decision making) 
should be considered the key components in 
selectif^ the le\*ei of E/M services. .\n exception to 
this rtile is in the case of risits which consist 
predominantly of counseling or coordination of 
care (See numbered paragraph 3. paged.) 

The nature of the presenting problem and time are 
provided in some levels to assist the physician in 
determining the appropriate level of E/ M senice 

Determine the Extent of History 
Obtained 

The extent of the history is dependent upon 
clinical jut^ment and on the narure of the pre- 
senting problcms(S) The IoyIs of E M services 
recognize four types of history that are defined as 
follows: 

ProMiMiTbcaiseidr chief complaint, brief history 
of present illness or problem. 

Ejqmuied problem focused: chief complaint; 
brief history of present illness: problem pertinent 
system review. 

Detailed: chief complaint; extended history* of 
present illness; problem pertinent system review 
extended to include a review of a limited number 
of additional systems: penioeat past, faxnih*. 
and/or social history directly related to the pa- 
tiera's problems. 

Comprvfwnsftvrchiefcomplaint. extended histo- 
ry of present illness: review of systems which is 
directly related to the probiemis) identified in the 
history of the present illness plus a review of all 


additional body systems: complete past, familv. 
and social hiMory. 

The comprehensive hisiorv obtained as part of the 
preventive medicine evaluation and management 
service is not problem-oriented and docs not 
involve a chief complaint or present illness. It 
docs, however, include a comprehensive sv3tcm 
review and comprehensive or intcnul post. ^ilv. 
and social history as well as a comprehensive 
assessment/history of perrinent risk hictois. 

Determine the Extent of Examination 
Porformod 

The extent of the exammabon performed is depen- 
dent on clinical judgement and on the nature of 
the presenting problem ( s i The levels of E/ M 
services recognize four types of examination that 
are defined as follows: 

Problemfocused: a limned exammabon of the 
affeoed body area or organ sv3tem . 

Expanded problemfocused:! limited examina- 
UOD of the afeaed body area or organ system and 
other symptomabc or related organ sv3tcm( s ) . 

Detailed: an extended examinabon of the affecred 
body afca(s) and other symptomatic or related 
organ sysiem(s}. 

CoiNprrkeiuaiv; a genera] mulb-systcm examina- 
tion or a complete examuiation of a single organ 
system .Note The comprehensive examination 
performed as pan of the pfev*entivc medicine 
evaJuabon and management serv’ice is mulu- 
syvem. but its extent is based on age and risk 
factors identified. 

For the purposes of these CPT definibons. the 
following bodv* areas are recognized; 

• Head, including the 

■ .Neck 

■ Chest, including breasts and axilla 
V .\bdomen 

■ Genitalia, groin, buttocks 
m Back 

• Each extrcimiy 

For the purposes of these CPT definitions, the 
following organ systems are recognized: 

■ Eves 

• Ears .Nose. Mouth, and Throat 

• Cardiovascular 
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■ Respiratory 

a Gastrointestiful 

■ Geruiouhnar>* 
a Musculoskeletal 
a Skin 

a Neurologic 
a Psychiatric 

a Hematologjc/Lvmphatic/Immunolc^c 

Determine the Complexity of Medical 
Decision Making 

Medical decision making refers to the complexic\' 
of establishing a diagnosis and/or selecting a man- 
agement option as measured bf\’: 
a the number of possible dii^oses and/or the 
number of management options that must be 
considered; 

a the amount and/or complexin* of medical re- 
cords. diagnostic tests, and/or other information 
that must be obiamcd, reviewed, and analvied; 
and 

a the nsk of signifeant complications, morbidity, 
and/or mortalia. as well as comorbidities. asso- 
ciated with the patient's presenting 
pfoblcms(s). the diagnosuc pfocedurc($) and/ 
or the possible nunagemem options 

Four npes of medical decision making are recog- 
mzed. straightforward; low coraplexin-. raodeaie 
coraplexirv'; and high cotnplacitv- To qualify for a 
given tvpc of decision making, two of the three 
elements in Table 2 below must be met or ex- 
ceeded 

Comorbiditics/underhing diseases, in and of 
themselves, are not considered in selecting a level 


of E/M services unless their presence significantly 
increases the complexity of the medical decision 
making. 

Select the Appropriate Level of E/M 
Services Based on the Following 

1 For the following categones/subcaiegories. all 
of the key components, ie. history, examination, 
and medical decision making, must mea or ex- 
ceed the stated requirements to qualify for a 
particular level of E/M service; office, new' patient; 
hospital observation services-, initial hospital care; 
office consultations; initial inpatient consultations; 
confirmatory consulutions; emergenev' depan- 
ment services: comprehensiVT nursing facilicv* as- 
sessments: domiciliary care, new patient; and 
home, new p>aticnt. 

2. Forthefollowiitgcatcgorics/subcategorles.rwo 
of the three key components (ie, history, exam- 
inatiorr, and medical decision making) must meet 
or exceed the stated requirements to qualify for a 
particular level of E/M services: office, established 
patient; subsequent hospital care; foUow-up inpa- 
tient consultations; subsequent nursing facilin* 
care; domiciliary care, established patient; and 
home, established patient 

J. In the case where counseling and/or coordina- 
tion of care dominates (more than 50%) of the 
phv’sician/patiem and/or family encounter (face- 
to-face ume in the office or other ouipauem sening 
or Socr/unit time in the hospital or nursing facili- 
ty) . then time is considered the kev’ or control! ing 
faaor to qualifv- for a particular level of E/M 
services. The extent of counseling and/or coordi- 
nation of care must be documented in the medical 
record 


Table 2 

Complexity of Mtdicol Decision Making 


Number ol Oiegnesea 
or Managomont 

Options 

AoMiurt and/or 

Cemplexhy of Oota 
to bo Roeiewod 

Riifc of Conpneationo 
ond/of MofMitT 
or Monaftty 

Typ, of 

Dtdsien Making 

mimnul 

minimal ot rtone 

minimal 

straightforward 

limited 

limited 

low 

low eompitxity 

muiiiole 

moderate 

moderate 

moderati eomploxity 

eiiensive 

enensive 

nigh 

high eomploxity 


8 :vaiud!iori Management Services Guidelines 


CPT 1997 
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A BLUEPRINT FOR DOCUMENTING YOUR E&M SERVICES: REVISED 
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Note: The CC, Review of Systems (ROS) and Past. Family and/or Social History (PFSH) 
may be included in the description of the HPI, and not necessarily listed as separate 
elements of history. 
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A BLUEPRINT FOR DOCUMENTING YOUR E&M SERVICES; REVISED 
The History 


THE HISTORY (continued) 

Past. Family, and/or Social History (PFSH). Note the patient's past experience with illness, 
surgeries, injuries, etc. Also document the patient's family history of diseases The social 
history should be "age-appropriate" and Include review of past and current activities or 
life-style. 

For a subsequent visit (by you or any number of physicians in an institutional setting), you 
do not have to re-record the ROS and/or PFSH. previously noted. If Ihere have not been 
any changes since the last entry, make that notation If there have been changes, describe 
the new information. In both cases, document the date and location of the earlier ROS 
and/or PFSH. 

For subsequent hospital and nursing facility care, and follow-up inpatient consults - which 
include only an interval history - it is not necessary to record PFSH information. 


Medicare Parameters for Auditing PFSH 

Pertinent PFSH - specific information for one of the history areas (the patient's 
past history, family history or the patient's social history), directly related to the 
problem identified in the HPI 

Complete PFSH - specific information for: 

• One specific item from two of the three history areas for estabiished patient 
services (office/other outpatient, domiciliary care, home care) and ER 
services. 

• One specific item from each of the three history areas for: new patient 
services (office/other outpatient, domiciliary care, home care); hospital 
observation: inpatient services, initial care; consults: comprehensive nursing 
facility assessments 


Note Ancillary staff can record the ROS and/or PFSH. or the patient may complete the 
form. The physician should make a note supplementing or confirming the information 
recorded by others. 
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A BLUEPRINT FOR DOCUMENTINQ YOUR E&M SERVICES: REVISED 
The History 


THE HISTORY (continued) 


Medicare Parameters for Detennining the Type of History 

Now that the intensities of History of Present Illness (HPI), Review Of Systems 
(ROS), and Past. Family, Social History (PFSH) have been identified, the type of 
history that was documented can be determined. Refer to the chart below. 

• If all three intensities are met in one column, look at the bottom of that 
column for the type of history. 

• If no column has all three intensities circled, choose the type of history 
that has a circled intensity farthest to the left. 


DETERMINING THE TYPE OF HISTORY 


HPI 

Brief 

Brief 

Extended ! 

Extended 

ROS 

None 

Problem Pertinent 

Extended 

Complete 

PFSH 

None 

None 

Pertinent 

Complete 

Type of 
History 

Problem Focused 
History 

Expanded Problem 
Focused History 

Detailed 

History 

Comprehertsive 

History 


For example, if a brief HPI and a problem-pertinent ROS were documented, and no 
PFSH was documented, an "Expanded Problem Focused History" was performed. 

In another example, if an extended HPI and an extended ROS were documented, 
and no PFSH was documented, an "Expanded Problem Focused History" was 
performed. 
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A BLUEPRINT FOR DOCUMENTING YOUR E&M SERVICES: REVISED 
The Physical Exam 


THE PHYSICAL EXAMINATION 

There are four intensities of the physical examination: 

• Problem Focused. A limited exam of the affected body area or organ system. 

• Expanded Problem Focused. A limited exam of the affected body area or organ 
system, and any other symptomatic or related body area(s) or organ system(s). 

■ Detailed. An extended exam of the affected body area(s) or organ system(s) and any 
other symptomatic or related body area(s) or organ system(s). 

• Comprehensive. A general multi-system exam, or complete exam of a single organ 
system and other symptomatic or related body area(s) or organ system(s). 


Eleven types of physical examinations are specified: 


1. General, multi-system 

2. Cardiovascular 

3. Ear, Nose, Throat 

4. Eyes 

5. Genitourinary (female and male) 

6. Skin 


7. Musculoskeletal 

8. Neurological 

9. Psychiatric 

10. Respiratory 

11 . Hemato/Lymphatic/lmmunologic 


There are fourteen System/Body Areas that may be considered when detennining the level 
of the "general, multi-system exam" and fifteen System/Body areas considered for the 
"single organ system exams". These are listed separately on the following pages that 
describe the elements of each of the exams. 






62 


A BLUEPRINT FOR DOCUMENTING YOUR EiM SERVICES: REVISED 
The Physical Exam 


THE PHYSICAL EXAMINATION (continued) 

Specific clinical elements further define each of the System/Body Areas. These elements 
are "bulleted" and represent physical findings within the System/Body Area that should be 
documented, to support the level of service you are billing. 

The System/Body Areas and their respective bulleted elements are each enclosed in a 
box. For the single organ system exams, some boxes are shaded, others are not. As you 
read the Medicare parameters for choosing the intensity of the exam, the type of box 
(shaded or unshaded) will help qualify your decision. 

Explain specific abnormal and relevant negative findings from your examination of the 
affected or symptomatic System/Body Area. Do not simply note "abnormal" and not 
explain. 

For the examination of Systems/Body Areas that are not affected or asymptomatic, note 
any abnormal or unexpected findings. If there are negative findings when these 
Systems/Body Areas are examined, you may simply note "negative" or "normal" for each 
one you examined. 

Documentation must satisfy the numeric parameters (e g. "Measurement of any 3 of the 
following 7") or at least one component when no numeric parameters are set (e g. 
"Examination of liver and spleen"). 

Choosing the level of physical exam can be a very confusing exercise. If you are a 
specialist, you may only perform one of the ten organ-specific exams. However, you may. 
also, perform the general, multi-system exam. The type and content of the exam should 
be based on the physician's ciinical judgement, the patient's history, and nature of the 
presenting problem(s). Familiarize yourself with the documentation requirements for both 
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A BLUEPRINT FOR DOCUMENTING YOUR E&M SERVICES; REVISED 
The Physical Exam 


HEMATOLOGICILYMPHATICIIMMUNOLOGIC EXAMINATION 

14. Skin 

* Inspection and/or palpation of skin and subcutarteous tissue (eg, rashes, lesions, ulcers, ecchymoses. 
bruises) 

15. Neurologleat/Psychiatric 

Brief assessment of mental status, including. 

* Orientation to time, place and person 

* Mood and affect (eg. depression, anxiety, agitation) 


MEDICARE PARAMETERS FOR AUDITING 
HEMATOLOGIC/LYMPHATIC/IMMUNOLOGiC EXAMINATION 

Level of Exam Perform af>d Document: 

Problem Focused One to five Amenta identified by a bullet 

Expanded Problem Focused At least six elements identified by a bullet. 

Detailed At leaet twelve elements identified by a bullet. 

Comprehensive Perform all elements identified by a bullet: 

document every element m a shaded box 
and at least one element in each unshaded box. 
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AUDIT-PROOF YOUR PRACTICE 31 

Documentation -- The Critical Factor 


THE THREE MAJOR COMPONENTS OF THE E&M SERVICE COOES 


1. THE HISTORY 

A) HPI = 

B1 ROS = 

C) PFSH = 

2. THE PHYSICAL EXAM 

CHOOSE EXAM 
and 

SCORE 

3. MEDICAL DECISION MAKING 

A) DATA *= 

Bl DIAG = 

C) RISK = 



Type of Medical 
Decision Making 


ConomiVe^ 
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A BLUEPRINT FOR DOCUMENTING YOUR E&M SERVICES: REVISED 
Medical Decision Making 


Medicare Parameters for Determining the Level of Decision Making 

Now that the intensities of the number of diagnoses/management options, amount 
and complexity of data, and overall risk have been identified, the levei of Decision 
Making that was documented can be determined. Refer to the chart below. 

• Circle the intensities of the three components. If two or three circles appear in one 
column, look at the bottom of that column for the type of Decision Making. 

For example, if the number of diagnoses was "limited", the amount of data was 
"limited", and the overall risk was “moderate", the type of Decision Making is "Low 
Complexity". 

• If there is only one circled intensity per coiumn, choose the column with the 
second circle from the left. 

For example, if the number of diagnoses was "multiple", the amount of data was 
"limited" and overall risk was "minimal", the type of Decision Making is "Low 
Complexity". 


DETERMINING THE LEVEL OF DECISION MAKING 


Number of Diagnoses or 
Management Options 


s 1 Minimal 2 Limited 3 Multiple s 4 Extensive 


3 Moderate 4 High 


Type of Decision Making Straight-fonvarxj 
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AUDIT-PROOF YOUR PRACTICE 47 

Documentation •• The Critical Factor 


Level of Hlatory: 

Level of Exam: 

Level of Medical Decision Making: 


Oacielon Matrix for EaUbtlshad Patient VleHe 


iilBW 



Medical Oecison Making 

Counsel 

Problem 

Time I 

[BBfl 





minimal 



Problem 

Focused 

Problem 

Focused 

Straight Forward 

Consis- 

tent 

limited/ 

minor 

to min I 

1 99213 

r 

Expanded 

Problem 

Focused 

Expanded 

Problem 

Focused 

Low 

Complex 

Consis- 

tent 


15 min | 



Detailed 

Moderate 

Complex 

Consis- 

tent 

Moderate to 

High 

25 min | 


Compre- 

hensive 

Compre- 

hensive 

High 

Complex 

Consis- 

tent 

Moderate to 

High Seventy 

40 min 


Note. Two of the Three Key Components must be met 


Level of Service: 
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Fm a Doctor, Not a Paper Pusher 


By Jody Robinson 

Starting this JuJy, under the federaJ 
government's new Medicare Correci Cod- 
ing Policy, docton will be spending a tot 
more time on paperwork rather than pa- 
tient care. In fact, documentation require- 
ments are on the verge of subsuming med- 
ical care itself. These regulations started 
as a legitimate effort to determine that 
services government pays tor have actu- 
ally been delivered. But they've developed 
into a Rube Goldberg system in which au- 
ditors with little or no medical training will 
determine if doctors are actually doing 
their jobs instead of committing fraud all 
day long. 

Under littJe-publiciaed provisions of the 
1996 Health Insurance Portability and Ac- 
countability Act (the Kennedy-Kassebaum 
law), enforcement responsibility will rest 
with 450 FBI agents hired specifically for 
this purpose. This also means that if you 
are a Medicare patient, the FBI will have 
unfettered access to your medical records. 

The new regulations, Issued by the 
Health Care Financing Administration, 
are so heavy-handed that it is clear they 
have little or nothing to do with the care of 
the patient. For example, to justify a 25- 
minute visit with a Medicare patient, a 
physician will have to generate a 
written record including-just try to 
follow thls-the chief complaint, an 
extended history of the present 111- 


with the risk of complications or morbidity 
or mortality. 

There's more. Somewhere along the 
line, a numbingiy complex matrix of re- 
quired elements must be consulted for 
each medical interaction ’ to determine 
which level of office-visit service should be . 
coded for billing to Medicare. Failure to do 
so with consistent accuracy can subject 
the miscreant physician to fines up to 
SIO.OOO an incident So the physician must 
turn to elaborate tables of symptoms and 
body parts to be sure that the reported 
number of findings are dis- 
tributed among the right ~ 

number of body systems 
and duly recorded. “ 

The effective date of 
these new regulations was 
delayed to July from Janu- 
ary after a howl of priest 
from physicians. But there 
is tittle indication that they 
will be substantially modi- 
fied. They should be 
dumped altogether. 

The concept ttf stan- 
dardizing the work to be 
expected with various lev- 






ness (^ur or more elements, or the status 
of at least three chronic or inactive condi- 
tions); a review of systems (an inventory 
of two to nine bodily systems); pertinent 
past medical, family and social history; 
plus either a detailed examination (includ- 
ing at least su organ systems or body ar- 
eas with at least two elements each or at 
least U elements in (wo or more organ sys- 
tems or body areas), as well as two out of 
three of either multiple diagnoses or man- 
agement options, a moderate amount or 
complexity of data to be reviewed, along 


els of care seems reasonable at first 
glance. Medical records, after all, once 
consisted of little mwe than scanty scnb- 
bled observations. But the days of undocu- 
mented medical treatment have long since 
passed. Physicians, wtw have labored for 
at least 30 years under the threat of mal- 
practice litigation, long ago became con- 
scientious at recording the details of sig- 
nificant findings and treatments. 

A look at the new regulations leads to 
the unavoidable conclusion that a dispro- 
portionate amount of time will be con- 


sumed by pedantic record keeping, at the 
expense of the patient. The information 
mandated is so voluminous-lols of chaff 
for little or no wheat-that it's of no use to 
the next person to use the medical record, 
either. 

Such a single-minded focus on-decu- 
mentation may satisfy the bureaucrat and 
the accountant, but it can be hazardous to 
the patient. After all. a doctor can do only 
so much in 15 to 30 minutes. Every unnec- 
essary or arbitrary documentation man- 
date takes away from the time available to 
evaluate symptoms, formulate a diagnosis 
or a treatment plan, explain the problem, 
wnte prescriptions . . . and, oh yes. com- 
fort and console the patient. These re- 
quirements are demeaning to physicians, 
surely among the most skilled, educated 
and ethical professionals in our society. 

The real purpose of these regulations is 
to find ways to reduce the payment for ser- 
vices provided to patients by applying the 
rule: If it isn't documenUd, it didn't hap- 
pen. 

How can a doctor keep the patient's 
needs foremost in mind when every inter- 
action is laden with administrative burden 
and fraught with legal peril? “The secret 
of caring for the patient is to care for the 
patient,* said the great ear1y-20th-ceDtury 
physician William Osier. To put It in con- 
temporary lingo. It's the patient, not the 
chan. Documentation should not become 
the tail that wags the dog. 

On the other hand. If this is good medi- 
cine lor doctors, perhaps every govern- 
ment official and employee should be sub- 
ject to similar work-substantiation re- 
quirements. It might be Instructive to have 
each of our public servants report minute- 
to-minute activities and accomplishments 
in comparable detail, so we could all see 
just where our lax dollars are going. 


Dr. Robinson practice intemai medtane 
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Ms. Vance. Mr. Chairman, members of the committee, thank you 
for the opportunity to testify before you today to discuss the com- 
plexity of the Medicare billing process. 

I am here as an administrator to talk about the hands-on admin- 
istrative hassles of the problems of dealing with the different regu- 
lations in the program. By way of introduction, I am an adminis- 
trator of an internal medicine practice based out of Kansas City, 
MO. About 50 percent of our patients are Medicare patients. I am 
presently serving as president-elect of Greater Kansas City Medical 
Managers Association, which is affiliated with the Medical Group 
Management Association, a national organization. I am certified as 
a medical practice executive and I am 10 hours away from a mas- 
ters’ degree in business administration. I returned to school at the 
age of 50 because I felt that the practice of medicine has become 
so complex that our physicians needed that additional training. 

To give you an idea of some of the regulations that we deal with 
daily, we deal with the Clinical Laboratory Improvement Act, eval- 
uation and management coding and documentation guidelines, lab- 
oratory coding complexity requiring the use of algorithms, ICD-9 
diagnosis and CPT-4 procedure cross-reference, compliance plans, 
coordination of benefits. Stark I and II, fraud and abuse, advanced 
beneficiary notices, antitrust, OSHA, bloodborne pathogens, haz- 
ardous waste, resource based relative value system, balance billing, 
private contracting, billing regulations surrounding nurse practi- 
tioners and physician assistants, physician incident to rules. That 
is just a few of what we have to become experts in in a small office. 

It is time-intensive and expensive to stay up to date on changing 
regulations. Employees who have kept up with training in these 
various regulations are highly sought after and they demand and 
receive higher compensation, further challenging the physician in 
his or her efforts to hold down costs of medical care. We purchase 
multiple publications, compliance software, we attend seminars to 
educate ourselves so that the practices are in compliance with the 
laws. Managers are struggling to keep up with these changes, to 
absorb the legal issues, to summarize and educate their physicians. 
Physicians are attending seminars on how to address regulations 
rather than new medical treatments and patient care. All of these 
expenditures are to protect good doctors who wish only to practice 
medicine and receive fair compensation. 

Our medical coder who has 11 years of experience estimates that 
it takes her twice as long to code Medicare claims as any other in- 
surance carrier. In my testimony, I have some examples of Medi- 
care diagnosis code problems that we deal with with Medicare. 
Medicare has their own diagnosis code list that links to procedures 
that are different than what other insurance carriers use and our 
coder has to keep that list on her lap. If the diagnosis that the phy- 
sician gave to the employee is different than what is in the — than 
what is covered in the diagnosis list, the employee has to go to the 
doctor, the doctor has to look at an alternate diagnosis and the dif- 
ficulty with that is that now we have a diagnosis going in that is 
different than what the physician originally placed in the chart. 

Laboratory directives have become so complex that algorithms 
have been published by Medicare. I believe there is an algorithm 
table that has been published that is in your materials that you 
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might look at. This, as you can see, is the algorithm for one test 
that we would have to explain to a patient. Let me quickly tell you 
that we have had to add a form to track whether the patient is on 
medication for control, whether the test result is above or below 
target level, how old the patient is, when their last test was per- 
formed, whether that was performed in our office or another physi- 
cian’s office or a reference lab, and whether the patient wanted the 
test even if it is noncovered by Medicare. That is to get reimbursed 
for one test. Consider the opportunities for error when there are 
this many considerations for one test and the medical practice proc- 
esses hundreds of line items a day. 

Directives that we get from Medicare are — ^we have written and 
verbal directives. When we call to Medicare, sometimes those an- 
swers are different than what we get in written communication. 
Which directive does our staff follow? Do we act as patient advo- 
cates and try to get coverage for our Medicare beneficiaries so they 
are not forced to pay out of pocket? If we follow verbal instruction 
and are later audited, are the doctors charged with fraud? 

Every day, our staff deals with the fear their errors or misunder- 
standings will financially or criminally affect their physician em- 
ployers. Rules vary from day to day and are dependent upon the 
interpretation of the Medicare contractor employee with whom you 
speak. 

In an effort to ensure Medicare is not inappropriately billed for 
tests not performed, our office has instituted a corporate compli- 
ance policy of reviewing all charges against actual testing done 
each day. This compliance model adds heavy administrative bur- 
dens to personnel to review hundreds of charges daily. However, 
the penalties of Medicare fraud and abuse are so great, the office 
has tremendously increased its cost and administrative efforts in 
order to protect its physicians against inadvertent coding errors 
which could place them in jail. TTiis is a heavy-handed corrective 
action to uncover relatively few errors, but the consequences of er- 
rors are too high. 

I see that my time is out. I would like to — perhaps in question- 
ing, I have some recommendations to the committee. One last 
thing, our relationship with Medicare needs to be cooperative and 
educational rather than punitive and threatening. As a primary 
care office for multiple HMO and PPO products, we experience reg- 
ular chart audits and reviews for HEDIS requirements for eight 
different HMO’s. We welcome their input because it is provided to 
us in an environment of mutual concern for increasing the quality 
of the patient record and for meeting quality targets. We learn, we 
improve, they learn, they improve and the patient wins. 

Mr. Shays. Thank you very much, Ms. Vance. Applause.] 

[The prepared statement of Ms. Vance follows;] 
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Mr. Chairman, members of the committee; thank you (or the opportunity to testi(y 
before you to discuss the complexity of the Medicare billing process. By way of 
introduction, I am the administrator of a private internal medicine practice in Kansas 
City, Missouri. Our practice provides care to a patient populabon which is fifty percent 
Medicare. We also provide to our patients an in-otfice laboratory which is CLIA- 
certified and considered highly complex. 

I have maruged this practice for twelve years. I am currently serving as President-Elect 
of Greater Kansas City Medical Managers Association, a dOO-member organization 
which is affiliated with the national Medical Group Management Association (MGMA). 
I have tested and attained the status of Certified Medical Practice Executive (CMPE) 
through MGMA and I am ten credit hours from completing a Master in Business 
Administration from the University of Kansas. 

It is my opinion that health care today, and especially the Medicare program, requires 
more sophisticated management and leadership than at any time in the past. It is 
imperative that managers and staff continue professional development to address the 
complex environment of the administrative side of medicine. Managers as well as staff 
must be more highly trained to guide the medical practice thiou^ the regulatory maze 
associated witti Medicare. The Medicare program brings with it 

« Clinical Laboratory Improvement Art (CUA) Compliance 
« E valuabon and Management Coding and Documentabon Guidelines 

• Laboratory coding complexities requiring the use of mulbple algorithms 

• lCD-9 diagnosis and CPT-4 procedure cross-reference 

• CompliaiKC Plans 

• Coordinabon of Benefits to non-Medicare payers (Secondary Payer) 

• Stark I & n (Self-Referral Guidelines) 

• Fraud and Abuse 

• AdvaiKed Beneficiary Nobces 

• Anbbust 

• OSHA 

a Bloodbome pathogens 

• Hazardous waste 

• Resound Based Relabve Value System (Part B RBRVS) 

• Balance billing regulabons 

• Private contracting issues, etc. 

Training to keep up with new changes in the health care regulatory environment has 
become essenbaL It is time intensive and expensive to stay up to date with the 
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changing regulations. Employees who have kept up with training in Siese various 
regulations are highly sought after, and demand and receive higher compensation, 
further challenging the physician in his/her efforts to hold down costs of medical care. 
We purchase multiple publications which try to summarize and explain Medicare rules, 
we purchase compliance primers to help us address regulatory issues which are 
constantly changing, and we attectd seminars quite often not held in Kansas City, thus 
necessitating travel and additional lodging costs, to educate ourselves so that our 
practices are in compliance with the laws. Managers are struggling to keep up with 
these changes, to absorb legal issues, to sumnurize and educate their physicians. 
Physicians are attending seminars on how to address regulations rather than new 
medical treatments and patient care. We ate spending mote on consultants to review 
our coding and business practices to protect physicians from madvertent errors which 
will put them at risk in an onerous environment which threatens their very livelihoods. 
All of these expenditures are to protect good doctors who wish only to practice 
niedicine and receive fair compensation. 

ADMINISTRATIVE COMPIEHTY 

Coding Difficultice - Our medical coder, who has eleven years of experience in 
the industry, has found the increasing difficulty of Medicare cocling has forced her to 
separate Medicare claims from cotrunercial claims prior to processing, and estimates it 
takes her twice as long to code Medicare than other insutatxre carrier claims. This, of 
course, reduces her output and increases costs to the physician to see Medicare patients. 

Orte of the major problems in coding Medicare claims versus other insuranoe is the 
issuarKC by Medicare of their own diagrxisis code lists which designate tive only 
available diagnoses they wUl cover for certain tests or procedures. These Medicare code 
lisb are incomplete and do not allow payment for tests and procedures under ICD-9 
diagnosis codes which would be considered medically appropriate under any other 
insurance system. 

A specific example of ffris would be allowing payment for a spirometry under 
the diagnosis "sh o rt n e ss of breath," but not "COPD" (chronic obstructive 
pulmonary disease). COPO is a much more severe diagnosis, arid all patients 
with this ^gnosis have shortness of breattv CX7PD should logically a 

diagnosis which would cover the spirometry test; however. Medicare does 
not have COPD in their diagnosis code list 

As a result, coders must resort to asking physicians for an alternate diagnosis which is 
still appropriate for the patient, but that is contained on Medicare's list This wsstes 
valuable time and creates the uitcomfortaUe situation of changing the original diagrvosis 
code which the physician desigruted. When Medicare is questioned regarding the need 
to add diagnosis code links to procedures, we are told the code is not on the list and 
they cannot change the list. 
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These missing diagnosis code links are numerous and cause the coder to stop in her 
processing, look in her records to see if the physician designated diaginosts exists on her 
list for the procedure perfonned, find it is not, go to the doctor for an alternate code, 
and reprocess. Because this process is so combenome, what may happen in the reality 
of business and processing hundreds of claims, is the coder may change the diagnosis 
code to a similar code which is different than the physician assisted, putting the doctor 
at risk for a diagnosis which he did not designate. 

We need, as medical practices, to be able to work with Medicare quickly and efficiently 
in an appeal process which can develop code links which inclucle all diagnosis codes 
that would reasonably be available to a physician as medically necessary, so that coders 
are not forced to enter charges with a code book open on their Ups. Appeal processes 
should be open and swift to change diagnosis lists. 

Laboratory Complexities - Laboratory directives have become so complex that 
algorithms have been published by Medicare. 

Our practice has had to develop a new patient record form to follow complex 
rules surrounding the coverage guidelines of lipid proxies (see Exhihit B). 

The rules governing coverage for this simple test are difficult to remember and 
almost impossible to explain to beneficiaries. In order for our office to properly 
bill .Medicare for this one Ub test alone, we have had to add a form, track 
whether the patient is on medkation for control whether their test result is 
above or below a target level how old the patient is, when their Ust test 
was performed (whether performed in our office or any other physician's 
office or reference lab), and whether the patient wanted the test even if it 
might be noivcovered by Medicare. 

Please consider the time involved, ividi several different employees, and with educabcn 
of the patient, to be reimbursed for one test. Consider the opportunities For error when 
there are this many considerations to process only one item, and the medical practice 
processes hutxlreds of line items per day. 

INCONSISTENT DIRECnVES 

Using the above example, again, of foe lipid profile, we have been issued foe published 
algorithm as guidelines for coverage under the Medicare program. This allows for foe 
test to be perfonned every foree to four months dependent upon control and 
medication. However, when our office calls Medicare, we are told that the payment 
guidelines followed by foe claims processors indicate payment can be made every thirty 
days 

Which directive does our staff follow^ Do we act as patient advocates and try to get 
coverage for our Medicare benefkUiies so they are not forced to pay out of pocket’ If 
we follow verbal instruction and are later audited, are the doctors charged wifo fraud? 
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Everyday, our staff deals with the fear their errors will fmancially or criminaDy affect 
their physician employers. Rules vary from day to day and are dependent upon the 
interpretation of the Medicare contractor eoipbyee with whom you speak. If we make 
three attempts at clarification of a rulm^ we tcoeivc three varying re s po n se s , and yet 
we are held accountable by die Department of justice to the moat stringent 
interpretation of ttte rules. Communication for appropriate administration is slow and 
susceptaUe to miiinterp r et a hon between the local carriers and HCFA. 

An additional complication occurs when oar pahenls call Medicare to ask why a lest 
has not been covert and are told that Medicare would pay if only their physician had 
coded the claim with a correct diagnosis code. This response moves the cell through the 
Medicare system faster than a lengthy and sometimes uiKooifortable explanation to the 
beneficiary. Medicare does not take the time to educate the pabent that the Medicare 
program does not cover screening tests, what constitutes scieenmg under Medicare’s 
interpretatioa and diat only certain diagnoaes linked to a test will be covered. Patients 
then call us indkating we have billed incorrectly, per Medicare. 

CORPORATE COMnJANCE 

In an effort to ensure Medicare is not inappropriately billed for tests not performed, our 
office has instituted a corporate comptime policy of reviewing all laboratory, x-ray, 
electrocardiograph, and pulmonary testing charges against actual testing done each 
day. This compliance model adds heavy administrative burdens to personnel to review 
hundreds of charges daily. However, the penalties of Medkaic fraud and abuse are so 
great, he office has tremendously increased its costs and administrative efforts in order 
to protect its physicians against inadvertent coding enots which could place them in 
jail. This is a heavy-handed corrective action to tmcover relalivety few errors, but the 
consequeiKes of errors are too high 

In an era when physicians are being ''skcd to control the costs of medical care, measures 
such as these are consuming health care dollars which could be better spent on caring 
for patienb rather ttian on administiati ve oversight 

EVALUATION AND MANAGEMENT CODING 

Our experience in regard to E/M Coding and Documentation CuideHnea is that 
physicians find the guidelines impossible to understand and implement without errors. 
As a result, physicians tend to undercode ttiecnselves in an effort to protect themselves 
in the event of audit We are only requesting fair compensation for good medical cate. 
It is my concern that overall physician coding practices will ratchet down to lower meen 
codes as a protective mechanism, and the system will reactively ratchet down, insteed 
of compensating physicians for reasonable charges without the threat of criminal 
investigation. If the system of reiinbursement is perceived to be unfair, good physicians 
will leave the professioa and the risk may be that marginal physirians may game liw 
system in order to receive a fair compensation. 
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ADDITIONAL COSTS 

In addition to the added costa experienced with corporate compliarvre and coding 
complexities, our office has had to assign one employee hiU time to do nothing but 
handle Medicare electronic claims and Medicare patient calls regarding impaid claims. 
Patients do not uttdeistand the complexities of ^ systera and they require constant 
feedback. They read negative reports in the news indicating there is fraud and abuse 
rampant in the program, and they want to be reassured they are not being taken 
advantage of. It is hard to regain their trust when they are berraged with rwgahve 
publicity. 

COMPARISON OF MEDICARE TO COMMERCIAL PPO AND HMO PRODUCTS 

Our relationship with Medicare rteeds to be cooperative and educabonal rather than 
punitive artd threatening. As a phniary care office for multiple HMO and PPO 
products, we experimce regular chart audits and reviews for HEDIS requirements for 
eight different HMOs. We welcome their input because it is provided to us in an 
environment of mutual concern for increasing the quality of the patient record and 
meeting quality targets. We learn, we improve; ffiey learn, they improve; and most 
importantly, the patient wins. 

If you have a system like Medicare which has approximately 18,000 pages of 
regulations and instructions, the system is so complex that good physicians practicing 
good medicine are at risk of being non-compliant as a result of inadvertent coding and 
billing errors. These regulations have been established to circumvent a small 
percentage of abusers, but the system as a whole experiences the increased costs 
associated with response to these regulations. 

RECOMMENDATIONS 

If we wish to increase the value of die health caie dollar in America, we need to work 
together in an environment that assumes die vast majority of physiciana want to 
provide hi^ quality care in a cost-effective manner. As practice adnunistrators, we are 
advocates of 

• a non-punitive method of assuring compliance with E/M Coding as well as other 
coding and billing regulations; Chart audits which are educational in nature will be 
more productive of consistency in coding than threeb of fines or criminal 
prosecution. 

• regulations which are reasonable and cost-efrective for the physician to implemenL 

physxnans who show significant outlier behavior be identified, informed, educated, and 
if still non-compUant, expelled from the hfedicare program 'with cause' and on public 
record. 
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• considerabon of bonuses to physicians who have proven to be compbant which can 
be a much more producbve method of compbance rather than threat of punishment. 
Bonuses can be financial or they can be in some other form such as waivers from 
educational audits for periods of tune. 

• responsible media coverage which is supportive of the posibve attributes and 
contributions of the Medicare program to the elderly rather than assuming 
physicians are gaming the system. Pabents fear they are being taken advantage of 
and this destroys the physician/ patient rapport which is critical to optimal care. We 
must together build a system which is trusted and positive in its posibon to the 
pubbc. 

CONCERNS 

If medicine becomes so onerous that our best and brightest choose not to go into the 
profession because of its risks, hassles, intensity, and increasingly lower compensabon, 
we are going to look at a system in ten years that no longer provides the best health 
care in the world. Physkiaiu r e p r e s e nt the entrepreneurial spirit and small business 
development upon which America has been buih. We are systenvabcally destroying 
medicine's very infrastructure by destroying the spirit of the physicians who underlie it 

It is die very essence of business practice today that empowers men and women to art, 
to train and educate in order that good decisions are made, and not to threaten for 
efforts which are responsible but not perfect. 

Thank you for the opportunity to voice our concerns about a system which is becoming 
increasingly complex and where dollars are being directed to administrabve oversight 
rather than pabent care. 
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Mr. Shays. What we are going to do is each of us is going to have 
10 minutes of questioning and we will start with Mr. Snowbarger. 
I am going to do a 5-minute light and just flip it over again. Mr. 
Snowbarger. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

Mr. Robertson, I would like to start with a question to you that 
may apply to the remaining members of the panel as well. 

Obviously, in a hospital setting, in the doctor’s office setting, you 
are dependent on a number of different third party payers. Medi- 
care is just one of those third party payers. And I was wondering 
if you could briefly give me an idea of the comparison between the 
difficulties with Medicare and other insurance or third party pay- 
ers. 

Mr. Robertson. Managed care companies do not require — third 
party payers do not require a whole series of issues that Medicare 
does. A good example is level of care. When a patient is admitted 
under Medicare, what happens is we have to make sure they are — 
you know, are they classified as an outpatient in a bed, are they 
an inpatient or are they skilled nursing — that whole series of 
issues has to be monitored and we have an RN staff that has to 
monitor that continually. Commercial payers and managed care 
companies are not particularly concerned about that level of issue. 
So that is one issue that is very different. 

Another issue is that when there is concern around a billing 
issue, the third party payer works with us to resolve that rather 
than it ending up going to an agency that may file criminal charges 
with that. 

The third issue is that when the claim is paid with a commercial 
payer, it is paid and we have to wait obviously for cost reports 
which may be 5 years later to actually get the final settlement on 
things. 

So those are three issues that are very different that we have to 
deal with. And there are numerous others that occur on either a 
smaller scale or a larger scale, depending on what the issue is. 

Mr. Snowbarger. For the remaining panelists, would that be 
true in your practice as well, that it is fairly easy to — ^well, particu- 
larly Ms. Vance — is it easier to deal with the other third party pay- 
ers than it is Medicare? 

Ms. Vance. Oh, yes, and part of the problem is the penalty in- 
volved with error. It is so punitive in the Medicare Program that 
I think that we experience downcoding in our practice, I think our 
physicians, in order to make sure that they do not — ^that they may 
not meet criteria for an audit, they code themselves lower than 
they should. 

Mr. Snowbarger. By the way, when you downclaim, does Medi- 
care come and pay you? 

Ms. Vance. I am sorry? 

Mr. Snowbarger. If they find that you have downcoded some- 
thing as opposed to upcoded something, do you get paid extra when 
they come and audit you? [Laughter.] 

Did not think so, but just thought I would ask. And again, I will 
let anybody on the panel answer this. 

As you have gone through trying to bill a particular claim, have 
you ever had occasion to ask for assistance either from HCFA or 
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from their intermediary? Do you do that on a regular basis or is 
that kind of unusual or 

Dr. Rosenberg. All the time, every day. 

Mr. Snowbarger. And you get consistent answers when you call 
them? [Laughter.] 

Ms. Vance. No, sir. 

Dr. Rosenberg. Very inconsistent, very confusing, very often 
they do not know themselves the answer. I could give you some ex- 
amples if you would like. 

Mr. Shays. Dr. Rosenberg, put the mic closer to you. I do not 
even mind if you pick it up out of the stem. In fact I would encour- 
age you for the questions, to just pull it out. 

Dr. Rosenberg. Almost every day we are on the phone with 
Medicare. For instance, last week, as an oncologist, we often have 
patients on ambulatory pumps. Now to operate an ambulatory 
pump, my nurse has to do a preparation of the pump, flushing and 
so forth. Now this is saving Medicare a lot of dough because other- 
wise the patient has got to be in the hospital to get the infusion, 
which is a constant infusion, they last for 4 days or more. 

Well, in their infinite wisdom, they have decided they are not 
paying, they are not reimbursing for the pump preparation. We 
called and asked them about that and sort of got a half-baked reply 
which was very confusing. I still do not know exactly where they 
stand on it or why. But this goes on almost every day, questions, 
constant denials, not necessarily our fault, occasionally our fault 
because the coding may not be exactly what they asked for. 

Mr. Snowbarger. Any of the rest of you want to respond? Dr. 
Buie. 

Dr. Buie. That is where the rubber meets the road. When you 
have a doctor who wants to comply say how do I code this, when 
you call up they say I do not know or probably so. When they can- 
not even tell you affirmatively yea or nay, thumbs up, thumbs 
down and say yes, you are fine, that is a s^e harbor, you are try- 
ing to comply, they cannot even give an answer, in an IRS manner, 
that tells you this process — that is the base process here — it has 
failed. You have got docs that want to comply and they cannot do 
it in any safe harbor fashion, and that needs to change. You are 
going to penalize the good guys, not going to get the bad guys. 

Mr. Snowbarger. What are the consequences if you call in and 
ask for advice about how to code a claim and you do it in that man- 
ner and someone else down the line changes their mind, what is 
the consequence to you as a physician or institution, either one? 

Mr. Robertson. The risk is carried by the provider relative to 
that. A good example is that in 1997, HCFA announced that hos- 
pitals had a choice whether to bundle lab fees or not, and they re- 
versed themselves a little later in the year and said do not bundle 
them. And at the same time, the Department of Justice was send- 
ing out letters saying that we were in violation of the law because 
we were not bundling. So HCFA and the Department of Justice 
were looking at these things totally differently. 

Mr. Snowbarger. Dr. Leitch. 

Dr. Leitch. One of the problems I have addressed in my written 
efforts is that the people that are teaching us in the private sector 
how to code and how to do this put in a disclaimer that I think 
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everyone should appreciate, this came out of Family Practice Man- 
agement in the recent issue, and I quote, “While coding challenges 
represent our best efforts to provide accurate information and use- 
ful advice, we cannot guarantee that third party payers will accept 
the coding recommended.” And that is absolutely the case. You can 
do your best effort and you are going to get turned down. And these 
are the people that are teaching us how to do it. 

Mr. Snowbarger. Dr. Cooley — ^and you may not be the right per- 
son, so anybody else that cares to answer it, please feel free to, but 
I need to get a handle on why — at least from your perspective, why 
these codes have expanded so that we are dealing with — I cannot 
even remember the numbers, 7,500 or something like that versus 
a much smaller number of codes, why for an office visit — I cannot 
remember which one mentioned it, that an office — there were five 
codes for one kind of office visit, five codes for another. 

Dr. Cooley. Well part of that was our fault. When the American 
Medical Association began to develop guidelines, there were people 
who thought that there should be more levels of service that you 
could indicate to people what you were doing. In practicality, it be- 
comes very difficult to differentiate the gray zones, to know what 
is low to moderate, what is moderate to severe; and what may be 
moderate to severe to you may be rudimentary to someone who is 
much better at taking care of that problem. So it becomes a very 
subjective sort of thing. And what we got into or what my office got 
into a problem with is the difference between two codes that were 
very close together and actually looked as if they satisfied one cri- 
teria, but they told us that it did not. In some cases, it did. 

So I think part of it was physician driven, probably there was a 
monumental misunderstanding at the very beginning between 
what the AMA thought we could do and what we actually can do 
in practice, and so in a way, we are caught in our own web. And 
I think what we need to do is to back off eind make it simpler. 

Mr. Snowbarger. Anybody else care to respond to that question? 

Dr. Leitch. I would agree to that, at least on — I am just discuss- 
ing office care, I think we ought to throw five away and get down 
to three. Take the first one, 211, take the second one, 213, and take 
the third one, a 215. And there will be very little disagreement on 
documentation, on evaluation and what it is worth, if you will get 
down to three. Five is a no man’s land and you are going to sit 
there and go to court or somebody is going to get fined over it. 

Dr. Rosenberg. I would like to say we go down to one. And you 
know, it was not too long ago that a physician would have one 
charge for his office visit, let us say $35, whatever, one charge for 
a hospital visit. Now in the long run, it is going to even out, you 
have some patients come in, you may spend 5 minutes with them. 
Another thing about Medicare, they do not realize when a patient 
comes in, you may shoot the breeze with them for 15 minutes about 
their family. This is part of the practice of medicine. You cannot 
document everything that you contribute to a patient’s care, it is 
impossible, because so much of it is what I would call nondocumen- 
tary. 

If you have one fee, it will even out, but you have got to make 
sure that HCFA does not cheat you and get the lowest fee for that 
service, get something in between the high and the low. Look what 
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that will do, you eliminate this whole bureaucracy. HCFA could 
still audit, let them come in and audit just to see if we saw the pa- 
tient, but this whole argument of whether you provided a level 4 
or a level 3, and the whole pressure on the doctor, the time spent 
in documentation would be gone. 

I will tell you another problem that has come up recently — not 
recently, but is very much a problem. If you are a physician in a 
teaching hospital, which I happen to be, we have a house staff and 
we have interns and residents, it is very unclear what the obliga- 
tion of the attending physician is as far as documentation. So that 
in general, I may write several lines, like two or three lines or four 
lines that I saw the patient, he is better today, we are going to con- 
tinue him on the regimen. It is the intern and resident who write 
the extensive note and yet what happens when they come in and 
audit and say your note does not document the level of care — and 
it is happening. And that is something that has really got to be 
looked at fast. 

Thank you. 

Mr. Snowbarger. Thank you, Mr. Chairman. [Applause.] 

Ms. Vance. May I add? 

Mr. Shays. Yes, I would be happy to have you add something, 
Ms. Vance, and then we will go to — this is the first panel, I would 
say, that I have ever heard applaud other people on the panel. 
[Laughter.] 

Ms. Vance. 

Dr. Leitch. I would like to echo what 

Ms. Vance. I am sorry. 

Mr. Shays. I am sorry. Dr. Leitch. 

Dr. Leitch. I just want to add that not only is his experience 
with house staff true, we have that same problem in teaching fam- 
ily practice residents or medical students out in private practice — 
I mean out in the sticks. The same documentation problems exist. 

Mr. Shays. I hear you, I think we all do. Yes, Ms. Vance. 

Ms. Vance. I just wanted to add that beyond the E&M coding 
issues, the coding that is involved 

Mr. Shays. Move the microphone a little closer. Not as close as 
Dr. Rosenberg because then you get the feedback, but if you can 
lift it out and talk like this and just keep it about 3 inches from 
you. My sense is that people in the very back can hear because you 
have speakers this way. Our problem is the speakers go this way, 
so we are kind of in this — and I think the first and second row 
probably have the hardest time here. If you move back a few rows, 
you will hear better. 

Ms. Vance. I was going to say that beyond the E&M coding 
issues, the coding complexity that Medicare is adding to the system 
for all other diagnosis codes and procedures codes, such as what I 
have added to your list here, which is on the lipid profiles, this is 
one test that we have had to institute a form in our office to follow 
only this test, and it is so complex that the doctors have to look 
at the algorithm each time they order the test. And it is impossible 
to explain to a beneficiary. This is I think for an $11 or $12 reim- 
bursement that we have to put this into the file. This is actually 
published by Medicare because they do not want to pay for too 
many lipid profiles. We have the same coding complexities for 
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PSA’s. They are insisting that we have two diagnosis codes and the 
electronic claims will not allow us to transmit that. 

So we are dealing with — ^beyond E&M coding, we are dealing 
with coding complexities that create barriers all the way through 
the system, in order to try to save costs. 

Mr. Shays. Dr. Cooley and Dr. Rosenberg look like they have 
never seen that before, and you guys are probably going to jail if 
you have not been filing that, so — [laughter.] 

Mr. Snowbarger. They are not laughing either. 

Dr. Rosenberg. You promised you would visit, Chris. 

Mr. Shays. Mr. Barrett. 

Mr. Barrett. Thank you very much, Mr. Chairman, and I appre- 
ciate hearing what all of you have to say, it is similar to what we 
would be hearing if we held this hearing in my own district. So I 
think that this is a problem that is pervasive throughout the coun- 
try. 

But I do not see any constituents of mine here, so maybe I have 
to play the role a little bit of the devil’s advocate, if I could since 
it is hard for me to lose votes if there is nobody here who would 
vote for me anyway. But we have heard that the cost of the Medi- 
care Program in 1967 was $3.17 billion, I was in seventh grade 
then, it was 2 years before we had the last balanced budget before 
this year’s balanced budget. In 1998, $211 billion. What is that, 
6,000-, 7,000-percent increase? 

Some of the biggest battles we have in Congress are over the 
fight — our fights over the level of fimding for Medicare. People who 
support it, others who attack it, say it is a system out of control. 

Ms. Vance, you did a very good job I think of talking about all 
the different procedures and problems that you have had in your 
office, that you have experienced, virtually every one of which was 
designed to keep the cost of this system down. So assuming that 
there is at least some marginal utility to some of those, God only 
knows what the figure would be above $211 billion, if those were 
not in effect. So that is sort of the backdrop, but again, I am sym- 
pathetic because I am not someone who likes to fill out forms. I 
have not filled out my teixes for this year because of the changes 
that we made in the tax laws this year. So I am extremely sympa- 
thetic to that. 

Mr. Shays. Will the record show he did pay his taxes 

Mr. Barrett. That is right, yes. [Laughter.] 

I guess my question is how do we control the cost of the system 
that is just galloping and at the same time not destroy your ability 
to deliver the goods. 

We had a hearing yesterday in Milwaukee and I said at that 
time that — there is a fight over transplants and I said this is an 
economic issue. People dress it up one way or another but it comes 
down to economics, and I think the same thing is going on today. 

Doctor. 

Dr. Buie. Well, cost is legitimate, there is no question, and we 
can do better than we do now, no question. And the idea of expand- 
ing mediced saving accounts — ^the patient does not self-audit the 
systeni now. They are spending someone else’s money. Copay is for 
administration, right now, there is no copay on a home health visit. 
Sure, doctor, give me 30 of them, you Imow. I mean, there is the 
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demand, it is elastic. So the patient has got to be in the loop. Folks 
that are truly indigent, certainly those fees should be waived and 
not be calculated as fraud or abuse. There are indigents on fixed 
income in this age group that are at critical measure, month-to- 
month pay check. But that can be dealt with. 

So you can get at the elastic marginal demand without criminal- 
izing the practice of medicine. 

Mr. Barrett. How much demand in this area have you seen for 
the MSA’s, for the medical savings accounts? Has it been an item 
that has been under great demand? 

Dr. Buie. I think in areas like home health, the very marginal, 
very fuzzy definition, folks want more and more and it is very 
tough to define. Even in Canada — 40 percent of the home health 
visits paid for by Medicare were given and requested by the pa- 
tient, but defined by Medicare as inappropriate visits. 

Mr. Barrett. OK, but again, my question — how much of an in- 
crease in demand have you seen for the medical savings accounts? 
When you made the reference to medical savings accounts, that 
was a creation of an act of Congress. Have you seen a great de- 
mand for that? I am just curious. 

Dr. Buie. It has been mild. It is new, but I think, again, edu- 
cation on the issue. Folks are not in the loop yet, they do not really 
realize that it could be to their benefit. 

Mr. Barrett. Dr. Rosenberg. 

Dr. Rosenberg. I think it is a very complex thing when you talk 
about the expense. Technology alone has gotten to a point — the 
American public is very demanding in their medical care, for one 
thing. They want the best, they want it as fast as possible. We may 
have 20 MRI machines in a county and Canada probably has 3 in 
the country or something like that. The public itself has to be edu- 
cated. We talk about rationing of health care and it may have to 
come. To take it off all on the doctors, to get the money back by 
devising a system that is so crazy that a physician now has to 
downgrade ever^hing to the lowest level of care to get money 
back — and that is what I think this system is trying to do really — 
you know, physicians right now, the reimbursement that they get 
from Medicare, in my opinion, is marginal. And in some commu- 
nities, the reimbursement is barely able to cover office expenses. 

Mr. Barrett. That brings me to my next question, if I may. 

Dr. Rosenberg. I mean it really is, and Congressman Shays will 
avow, I am from a very, very wealthy community, the average 
home in Greenwich is $1 million now. Petmle drive up to my office 
in Rolls Royces and they go out with a $32 office visit. There is 
something crazy about the system here. Somethii^ should be done 
to make adjustments and people who can afford it, to pay more in 
the system tham people who cainnot. Something has to be done with 
the system to allow physicians who are stuck in areas of high cost 
of living to enable them to earn a reasonable return on their ef- 
forts. 

Congressman Shays may not be aware of it, but I will tell you, 
we are having trouble recruiting young doctors now to come into 
Greenwich. A lot of the young doctors that have come into our com- 
munity are not even living in our town any more, they cannot af- 
ford it. 
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Mr. Barrett. Let me ask another question. Devoid of the paper- 
work, which is obviously the big issue that we are dealing with 
here today, but paperwork aside, which might be hard for you to 
do — reimbursement rates, who gives the best reimbursement rates. 
Medicare, HMO’s, private insurance? I guess I would ask all the 
providers. 

Dr. Rosenberg. They are all coming down, and HMO’s are com- 
ing down to approach Medicare reimbursement. In some areas of 
the country I understand they are even less than Medicare reim- 
bursements. 

Mr. Barrett. So you would still put HMO’s above Medicare? 

Dr. Rosenberg. Yes. 

Mr. Barrett. Dr. Cooley. 

Dr. Cooley. Yes, in our area, most commercial insurance compa- 
nies pay above Medicare rates. 

Mr. Barrett. HMO’s also? 

Dr. Cooley. Yes. But I agree they are coming down toward 
Medicare rates. 

Mr. Barrett. Dr. Buie. 

Dr. Buie. Same. 

Mr. Barrett. Dr. Leitch. 

Dr. Leitch. I live in a small area, we have Medicare patients 
and we have private pay patients. We have very little anything 
else. We charge what we think is a good rate for our services. 
Medicare pays us 60 percent of what we charge, the private people 
pay us what we charge. If people have Blue Cross and Blue Shield, 
we have to take whatever they pay and what they say is right. 
Blue Cross and Blue Shield is ratcheting down what they reim- 
burse, it is still better than Medicare. I am not complaining about 
that. 

Mr. Barrett. Mr. Robertson. 

Mr. Robertson. We view the payer population kind of as a port- 
folio and we have different kinds of payers. Some HMO’s pay bet- 
ter, some do not pay as well. Clearly Medicaid is the lowest payer. 
Medicare has been viewed as the floor many times as to what we 
are willing to do, but it is mixed around. 

Mr. Barrett. Do you agree that the managed care trend is 
downward, are you getting squeezed more? 

Mr. Robertson. Absolutely. And it is even toward pushing the 
risk onto the provider system so that it is a risk for, you Imow, 
high utilization when there is a bad case that just takes a lot of 
extra resources. So we are moving even into capitation at this 
point. But the trend is down on managed care. 

Mr. Barrett. Dr. Rosenberg, you sort of hit a hot button with 
me and this is not exactly on the topic, but with the Medicare reim- 
bursement rates because I represent a State, Wisconsin, which is 
considerably below average in the Medicare reimbursement, as I 
would not be surprised if Kansas was. And the view in our State 
is we are all paying the same level of taxes, but there are some 
providers that are getting paid more. And again to use an economic 
analogy, it strikes some of us in Wisconsin that you have got a sit- 
uation where the areas that are perceived by upper income people 
to be the most attractive to live, we are giving them the highest 
reimbursement rate; the areas where Marshfleld Clinic in Wiscon- 
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sin, for example, a well-respected clinic, has a much lower reim- 
bursement rate and you end up with shortages in those areas. So 
from an economic standpoint, it almost seems like we should be 
paying higher in those areas where physicians do not want to go 
than paying higher in those areas where physicians do want to go. 

Dr. Rosenberg. I doubt if the reason that Medicare is reimburs- 
ing a few extra dollars, whatever it may be, to be in a high living 
cost area, I doubt if that would be a reason that would attract a 
doctor to practice in that area. I do not think that is an argu- 
ment — if I understood you correctly. 

Mr. Shays. I am not picking you up as well, just put the mic a 
little closer. What was your point? 

Dr. Rosenberg. If I understood the Congressman, he implied 
that doctors are not going into less — lower cost of living areas as 
opposed to more attractive high cost of living areas because Medi- 
care reimburses more in the high cost of living areas. Was that 
your 

Mr. Barrett. Yes. 

Dr. Rosenberg. I think that is fallacious. 

Mr. Barrett. But what I do hear is I hear the reverse — physi- 
cians in Wisconsin saying they do not go into low reimbursement 
areas because the reimbursement is too low, just so you know. I 
just want to sort of let you know a view from the other side. Very 
quickly because I see my time is just about up. 

Dr. Cooley, I found your comments and I think it was in your 
testimony. Dr. Rosenberg as well, I did not realize that there was 
this inter-relationship developing these rules or guidelines between 
HCFA and AMA. Who was the driving force for the horror story 
that Dr. Leitch referred to, the five different levels? Is that some- 
thing that HCFA wanted or is it something that AMA was looking 
for? 

Dr. Cooley. Well, unfortunately 

Mr. Barrett. You are both smiling, so I don’t know what that 
means. 

Dr. Cooley. Unfortunately, I think when we began with the 
AMA, there was some push for making more levels of service, rath- 
er than fewer. And so we probably inadvertently shot ourselves in 
the foot by making so many levels of service that none of us could 
figure out what to do with it after it was made, and making the 
shading very gray. 

And I would like to echo what Dr. Rosenberg has said also, I 
think if we simplified it and made allowance that over the long 
haul some people are going to be more complicated, some less, it 
is going to balance out, and to make it more simple, then we take 
the onus away from all of this nit-picking which just causes anger 
and frustration and hostility, basically not only toward HCFA and 
the Government, but also to the patient. 

Mr. Barrett. Was it your testimony where you said you have 
now gone to the lowest common denominator? 

Dr. Cooley. Yes. Because I do not know on their — they are pick- 
ing us up on screens and so they are looking for outliers and they 
want it to look like a bell-shaped curve. 

Mr. Barrett. I understand. 
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Dr. Cooley. And you know that if you code too many of such a 
code, they are going to pick you up and come in and audit you. So 
to avoid the threat of another audit, I have simply gone to a lower 
coding. But then I reset the thermostat for the next doctor. 

Mr. Barrett. I understand that. 

Dr. Cooley. And the next time someone does that, it makes 
that — it flattens out that bell-shaped curve, so pretty soon, anybody 
is an outlier. 

Mr. Barrett. One last question because my time is up. Has the 
improvement in your mental health offset the loss in income by 
going down? And that is a serious question. 

Dr. Cooley. I am sorry, what? 

Mr. Barrett. Has the improvement in your mental health, that 
you are not having to hassle about that, is that worth the $7 or 
$12 per 

Dr. Cooley. Oh, absolutely. 

Mr. Barrett. OK. I think my time is up. 

Mr. Shays. What I have noticed from all of you is that you all 
have complimented each other and you have not even been redun- 
dant. It is almost amazing. Did you all get together beforehand and 
talk about your presentation? Because if you did, it was tremen- 
dously well organized. Each of you had a specific point that rein- 
forced the others without contradicting. 

I do not know if it was you. Dr. Leitch, that talked about how 
in 1975, you had two lines and then you went in 1985 to four lines 
and then in 1995 to 1 page and you said from 1995 to 1997 it went 
to like 10 pages? 

Dr. Leitch. That is correct. 

Mr. Shays. Now you are under oath now — do you literally have 
to fill out — [laughter.] 

Dr. Leitch. You have copies of my office notes on one patient in 
your file. Everything from exhibit 4 through exhibit 14 relate to 
one patient encounter that I think is needed for documentation 
under HCFA’s guidelines in that pink book over there, it is in your 
record. Those are in each one of my Medicare beneficiary charts 
starting in October. 

Mr. Shays. Thank you. 

Mr. Robertson, you pointed out that hospitals are able to cope 
better than individual practitioners, but in a way though, you are 
still requiring your nurses, your administrators, your doctors to fill 
out these forms. My understanding is that the doctors are still hav- 
ing to fill out forms to back up your own billings, is that not cor- 
rect? 

Mr. Robertson. That is correct. In the last 5 years, we have 
added 50 percent to the staff that manages this complexity. 

Mr. Shays. Have any of you — ^now one individual before we 
began this he 2 iring said that as an individual practitioner, his ad- 
ministrative costs were about 25 percent and now his administra- 
tive costs are about 65 percent. 

Dr. Buie. The overhead for a physician’s office practice in 1972 
was 27 cents of the dollar. Nationally now it is 62 cents on the dol- 
lar, with no other definite change. And it will grow continually 
whether this is implemented or not. 
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Dr. Cooley. I will give you an even more striking example. 
When I was a sophomore medical student in St. Louis at Barnes 
Hospital, my 23-year-old wife was the sole insurance clerk and 
transcriptionist for seven of the busiest internists at Barnes Hos- 
pital. It was not because she was that smart. [Laughter.] 

I now have 26 employees 

Mr. Snowbarger. You had better bring her flowers on the way 
home tonight. 

Mr. Shays. Dr. Cooley, I do not think flowers will do it. [Laugh- 
ter.] 

Are we allowed to strike that from the record? 

Dr. Cooley. But the problem was at that time, there really was 
not very much to do. An occasional patient had an insurance form 
for a hospitalization, we now have four physicians and a staff of 26 
to try to do the things that Ms. Vance is telling you about. So the 
overhead is literally eating us alive to try to comply. 

Mr. Shays. You have four physicians who do most of the admin- 
istrative work? 

Dr. Cooley. No, we have 4 physicians, and 26 staff, half of that 
staff are simply doing insurance, transcription, talking with insur- 
ance companies and doing the paperwork behind it. So we have 
gone from a ratio of seven internists and one insurance girl, clerk, 
woman — [laughter.] 

Now we have about four, we have one to one. 

Dr. Buie. And I think that really needs to be underscored. I 
mean this is not money that is going to grandmother’s wheelchair, 
your grandchild’s shot, a preventive measure to prevent a cost that 
will incur to the system. This is money that is basically shifted off 
budget. It is away from direct patient care, which is what I think 
everybody would have a uniform wish about. I mean, it goes away 
from direct medical care and that is the fastest growing segment 
of that dollar. 

Mr. Shays. Speaking in response, with the same basic approach 
that my colleague from Wisconsin has taken, when we have had 
hearings — I have been on this committee now for nearly 11 years 
and we have had hearings that would outrage anyone as to the in- 
credible ripoflfs that take place. We do basically audit between 1 
and 3 percent of the bills of Medicare and around 5 percent of the 
billing charges. For an unscrupulous physician, hospital, and so on, 
there is a tremendous incentive that you can maybe get away with 
it for a period of time. In many cases, at one time, it was not a 
criminal offense. So we wanted to respond to some of that. 

The acknowledged amount of Medicare fraud in $200 billion of 
billing is about 10 percent, but we have had people tell us that 
they would not be surprised if it was close to 20 percent. Now, you 
know, that is kind of a factor in this process. I mean it is an amaz- 
ing amount of waste and fraud and abuse. But what you are talk- 
ing about, in my judgment, is waste. 

What happens in this political process is that when “60 Minutes” 
does a program about how someone ripped off the system, the pres- 
sure is on the executive branch. How could they let this happen? 
So to deal with the 1 percent who would do these outrageous 
things, they hurt the 99 percent. But I consider waste as bad as 
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fraud, they both kind of — the opportunity cost is we cannot spend 
the money where it is needed. 

Dr. Rosenberg basically talked about simplifying the codes and 
others alluded to the levels. Dr. Cooley, you were describing such 
gray areas that, you know, a little bit more and you get $2 more. 
I do not think it is worth it even in a low cost area, to ratchet it 
up. So you basically — Dr. Rosenberg, when I met with you earlier, 
you told me that you almost do not want to even charge some 
Medicare patients. You just let them come in for free, because it 
is not worth it in some cases. That is practically your attitude. 

Dr. Rosenberg. That is right. 

Mr. Shays. So I think I sense some unanimity and it is impor- 
tant that I clarify this. If in fact you were able to find the common 
denominator of the billing charge between the low and the high so 
that ultimately HCFA is not — ^the Government is not paying much 
more, if any more, but we could eliminate a lot of the billing, sub- 
jective billing efforts. Would reducing the codes — ^there is agree- 
ment that reducing the number of variations, the amount of vari- 
ation — nodding of heads will not do it. I am going to ask each of 
you because I want it recorded. 

Mr. Robertson. 

Mr. Robertson. You can look at waste in a lot of ways and I 
would say that complexity creates waste in and of itself because it 
adds cost. If we can take the cost of the complexity 

Mr. Shays. Right, we all agree on that. So the question is if we 
reduce the number of choices, simplify the coding, not have as 
many levels, would that be something you or your organization 
would be in favor of? 

Mr. Robertson. I think what we would want to be careful of is 
saying that on average, we are feeling better when we have one 
hand in a refrigerator and one hand on the stove. So that is what 
my concern would be with that. 

Mr. Shays. Well, you sound like a politician, not a — [laughter.] 

I am going to come back and try to pin you down. Dr. Leitch. 

Dr. Leitch. I am not a politician. I would go to three codes and 
I am talking only about office management. 

Mr. Shays. Three codes as opposed to how many codes? 

Dr. Leitch. Five. 

Mr. Shays. OK, so you would basically cut it in half. Dr. Buie. 

Dr. Buie. I wish one size would fit all, but I do not think you 
can probably simplify it that much. 

Mr. Shays. I am sorry. 

Dr. Buie. I would favor Dr. Leitch’s approach. I wish one size 
would fit all, I do not know that you can condense it that much. 

Mr. Shays. OK. Dr. Cooley. 

Dr. Cooley. Well, we have levels of care, for instance, where 
someone is acting under the supervision of a physician; that is a 
very brief level oif service, it may be a nurse, that is a clearly de- 
fined event. There is also a level of care where we see a new pa- 
tient, where we gather a lot of information, we allow time to do 
that; and then there are patients that are seen on a yearly basis 
to update things that need to be updated, that is a much more com- 
plicated sort of care. It is the middle group that ought to be consoli- 
dated down to one blended rate and then we would not have to 
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worry about whether it is a little sicker or a little less sick each 
time we see someone. So I would favor three rates. 

Mr. Shays. Dr. Rosenberg, how do you respond? 

Dr. Rosenberg. Well, just so there is no misunderstanding, I did 
not mean to say there would be one fee for everything. I think you 
would have one fee for every common service that a physician of- 
fers, so that there would be a fee for an initial visit, a consultation 
would have a fee, a followup on a cancer patient that is coming in 
to be followed for colon cancer or breast cancer where you have to 
write a note to the referring physician. Those — you would have a 
fee; consult, say would be $100; an office visit would be $35 to $40; 
a house call would be $50. That is what I am saying. But each of 
those services would have one set fee and that fee would be fairly 
determined. And what I am saying is over the long run, for the 
physician, it is going to even out. Over the long run, it should even 
out for the Government and you could do away with all of this ma- 
chinery, you could do away with this entire industry that has been 
built up and you could do away with this constant threat of fraud 
and abuse. It is just not worth it. 

Mr. Shays. Ms. Vance. 

Dr. Rosenberg. You know, the ASIM, they wanted to reward 
doctors for cognitive services. 

Mr. Shays. I do not want to get too much off subject here. 

Dr. Rosenberg. Pardon? 

Mr. Shays. I just want to stay on this line just for a second, with 
the indulgence of the members. So the bottom line is you are say- 
ing that you would reduce the levels, but there are different types 
of episodes that, types of visits that you would note differently. 
That is the answer. 

Dr. Rosenberg. Take the most common services a physician 

Mr. Shays. I think I heard you, I think I heard you. 

Dr. Rosenberg. And that is it, and you just have one fee for 
that. Then there is no argument. 

Mr. Shays. Ms. Vance. 

Dr. Rosenberg. People cannot come in and say you charged too 
much for that visit because that is what the fee is, it is already — 
it has been predetermined. 

Mr. Shays. Dr. Rosenberg, I did hear you. Ms. Vance. 

Ms. Vance. I think sometimes it is not so much the number of 
services but it is the amount of complexity that you require in the 
documentation for each of those services. I think if you go down to 
three, if you still have to have 10 pages to document that you want 
the highest level, you have not gained anything. So I think it is the 
complexity of taking — and I think everybody was trying to take the 
subjectivity out of people who were auditing charts and I think 
that they went way beyond anybody’s expectations in that regard. 
Somehow we have got to move it back and perhaps have auditors 
who are M.D.’s or D.O.’s, as was suggested, so that not so much 
documentation has to be put into a chart for each code. 

Mr. Shays. Thank you, Ms. Vance. I am going to come back to 
you, Mr. Robertson, and then I am going to give the floor to 

Mr. Robertson. I really do not think for me to speak to how the 
physicians code is probably my place, I am a hospital adminis- 
trator. 
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Mr. Shays. OK. 

Mr. Robertson. But from a hospital perspective, the DRG’s that 
we deal with, which is also a coding issue, there is over 500 of 
them now and I do not see that reducing that list would necessarily 
change the rigor with which we have to do things. It is reducing 
the issues of if we do make a mistake, what is the penalty for doing 
that. 

Mr. Shays. I am going to respond as someone from the outside. 
I think it is incredible that you would have so many variations and 
so many different intensity levels. I would think it leaves too much 
subjective dialog between you and the person auditing you and it 
puts all of you at risk. That is the view that I am getting. So I am 
sensitive to the fact that maybe you cannot have one level and I 
do not think you were saying that, as you elaborated, but one of 
the recommendations that may come out of this subcommittee, and 
we will talk to my colleagues here, would be that they truly do re- 
duce the levels of choices in this process and not always choose the 
lower cost reimbursement. But if we can get you — I mean. Dr. 
Cooley, you have basically said you have 4 physicians and 26 peo- 
ple working in your office, and a number of them are doing just pa- 
perwork. I mean that is inane, it seems to me. [Applause.] 

Dr. Cooley. I think in answer to — [applause.] 

I think in answer to Mr. Barrett, who is rightfully concerned 
about the cost of medical care and the escalation in the cost of 
medical care, we are to the point in our office where we now spend 
72 percent of our reimbursement for overhead and if we could get 
rid of some of that overhead, our fees would not have to be as high 
as they are now and everybody would win. We are just chasing 
paper these days. 

Mr. Shays. Mr. Snowbarger. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

I want to kind of follow up on Dr. Cooley’s description of the 
practice that he is dealing with. And what I would like to do, it 
seems to me that we probably have multiple examples here, but I 
would like to talk about it in a hospital setting, what you have had 
to do in terms of staffing and preparing your employees to do this 
billing; Ms. Vance, I would like you to talk about the same kind 
of issue in your setting, and finally, Dr. Leitch, I would like to hear 
from you and the number of people you have on staff and that kind 
of thing. But Mr. Robertson, if you could kind of go first, you men- 
tioned in your testimony that I think you have 17 people that are 
dedicated solely to Medicare claims, if I remember your testimony 
correctly. 

Mr. Robertson. That is correct. We have a staff, 11 of whom are 
coders. They are college-educated individuals who specialize in 
going through stacks of medical records, this big and bigger, to ex- 
tract from that data the code, the diagnosis, wWch is why there is 
500 diagnoses. I mean it is not a level of care, it is what disease 
did someone have. And those individuals are college educated. We 
spend thousands of dollars every year in terms of inservice edu- 
cation. We bring in outside auditors every year to help them learn 
better about what is going on. So that is just on the coding side. 
We also have software that is updated routinely. 
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In the billing department, we have six people who are dedicated 
to just looking at the Medicare claims on an inpatient basis. That 
is a lot of people; they look at every claim that comes through, 
make sure that it is billed correctly. 

That is just the billing and coding part. There are approximately 
10 percent of your staff in the administrative function at Shawnee 
Mission Medical Center that deal with billing and collecting. You 
would think that with 36 percent of our business, that 36 percent 
of those would be directed toward Medicare, that is about what our 
business is. But it is disproportionate because of the added com- 
plexity. And so those are dollars that are being funded to — we fund 
dollars there to make sure we do that correctly. So there is a large 
number of people addressing this every day, not 250 but at least 
36 percent of the 250. 

Mr. Snowbarger. ok. Ms. Vance, same kind of question. What 
kind of staff do you have, how much of it may be dedicated to 
Medicare claims, what kind of training do they have to go through, 
how often — things of that nature. 

Ms. Vance. We are putting more and more resources toward ad- 
ministrative costs in our office. We have one person who does noth- 
ing — this is a five-man office, so we have one person who does 
nothing but Medicare billing and answering Medicare patient ques- 
tions. The Medicare patients need a lot of feedback because they 
read a lot of media that indicates that there is a lot of fraud in the 
system. They are concerned that any coding error that we might 
make, that we are trying to harm them in some way, and it takes 
a lot of contact with them to try to make them understand why 
Medicare no longer pays for their tests where they used to. We 
spend a lot of time with waiver letters so that patients understand 
that they £U‘e going to have a test that they may want but that 
Medicare may not pay. 

I would say that in our office, we have increased staff by 5 over 
the last 5 years that do nothing but administration and have noth- 
ing to do with patient care. 

Mr. Snowbarger. Dr. Leitch. 

Dr. Leitch. I am a solo practitioner in a one-horse town. I have 
one employee that has worked in that office for over 40 years, she 
has worked for me for 31-plus years. I have another employee that 
has worked for me for 20 years and my nurse has worked for me 
18 years. 

I had one person who worked in my office up until a year ago 
that worked for another practitioner in the office and I hired her 
when he retired. She had a total of 30 years of experience. These 
people have been trained by me, they go to Medicare symposiums, 
they go to Blue Cross and Blue SMeld symposiums. They have 
done the same work satisfactorily for a long time. They went 
through the crisis of being computerized where we added a com- 
puter. We use the computer primarily for billing and insurance 
purposes. I have one girl that does that full time. I have one girl 
that works half time. My nurse works two times she will tell you, 
day and night. 

HCFA and at least our State medical society is saying I am going 
to have to hire a compliance officer just to tell me that I am doing 
it right. I ain’t going to do that. I think I know how to do it and 
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I have a good safety net in my nurse that tells me when I do not 
do it. And I think between the two of us we are doing it right. But 
we certainly are not doing fraud and abuse. I do not look that I 
am going to increase my office staff a bit because I cannot afford 
it. 

I make a good living and I am not crying that I am poor, but if 
you take bzilances of overhead versus what you are taking home, 
I am not making a whole lot. And I am putting in one hell of a 
lot of hours — excuse me, but I am. I do not have any alternative 
and I have a physician leaving the community, my physician popu- 
lation is going from four to three, that is a 25-percent loss. Who 
is going to pick up that 25 percent? Well, I do not know. It took 
us 2 years to find somebody — I do not know about upstate Wiscon- 
sin, but it took us 2 years to find somebody to come in and fill a 
hole when we lost two physicians, boom, boom. You talk about real 
problems, we are talking about real sick people and nobody to look 
after them and you cannot deal with that with the added paper- 
work. If it takes me an hour more a day to do paperwork, I still 
have the same number of people to see and I still have people 
banging on the door outside wanting to be taken care of. And what 
happens to those people is, if you are not in the office, they go to 
the emergency room. And then I do not have to tell you what that 
increases the cost. 

Mr. Snowbarger. Thank you. Dr. Leitch. Ms. Vance, let me 
come back to you for the remainder of my time, and it may be fair- 
ly short, but you had indicated as you gave your oral testimony 
that you had some recommendations for changes that you would 
like to share with us during the questioning period. So my question 
to you is what are those changes. 

Ms. Vance. Well, I said that, but most of those have been hit on 
by the physicians here. One of course is nonpunitive method of 
compliance, so that we do this in a cooperative manner where 
Medicare and the physicians are learning together and we provide 
records that are adequate for auditing purposes but that are not 
punitive in nature, which is the way the rest of the industry works. 

Mr. Snowbarger. Can I just follow up with the rest of the panel? 
Do you all feel that you are in an adversarial relationship with 
HCFA? [Laughter and applause.] 

Mr. Chairman, I yield back. 

Dr. Rosenberg. May I say something in that regard? 

Mr. Shays. Before you respond, it was a question to all of you. 
For the record, I would like an answer, yes or no, to Mr. 
Snowbarger’s question. Mr. Robertson. 

Mr. Robertson. There are adversarial relationships, yes. I would 
like to say that in Kansas we have been very fortunate with the 
U.S. attorney’s office, they have approached the issues with a very 
cooperative 

Mr. Shays. Let me just say, you are not casting stones and they 
are not going to go after you if you say yes. 

Mr. Robertson. I am not concerned about that. 

Mr. Shays. It is just an answer. They may say the same thing. 

Dr. Leitch. Yes, adversarial. 

Mr. Barrett. No question. 

Dr. Cooley. The same. 
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Dr. Rosenberg. Most certainly. 

Ms. Vance. Certainly. Even for the employees. I mean I think 
the employees are fearful as well. 

Dr. Rosenberg. Could I just say one thing? 

Mr. Shays. Real brief because we want to get to the next panel 
and we are going to close down at 3:45, so we want to make sure 
the audience can speak as well. Did you have a quick comment to 
make? 

Dr. Rosenberg. Well, I just do not understand why HCFA, if 
they are going to audit, cannot say to the doc, look, we do not think 
you are doing it right, instead of just sending them a letter out of 
the clear blue and saying you owe us this much money and then 
you have to wait 4 or 5 months to get an appeal. I mean why can 
they not just come in and say, you know, something is wrong here, 
let us sit down and talk it over. 

Mr. Shays. Fair enough. 

Just to let the second panel know, we are going to conclude with 
Congressman Barrett and then we are going to take no more than 
a 5-minute break just for setup and we are going to begin right 
away with the second panel. 

Mr. Barrett. Mr. Robertson, you talked about the Health Care 
Claims Guidance Act and it brings to mind the Medicare DRG 3- 
day window, the PATH audits, and the unbundling. Of those three, 
which do you consider the most onerous or unfair? 

Mr. Robertson. The 72-hour window is a very difficult issue to 
implement. We have figured out how to do it, by and large. Each 
one of those has their complexities around them and I am not sure 
which one of them I would say would be the most difficult to deal 
with, they just are different issues to be dealt with. 

Mr. Barrett. Obviously one of the underlying tenets of this bill 
is that the treble damage is inappropriate and I think that there 
certainly are situations where it is inappropriate. On the flip side, 
it strikes me that a law that would say that if you inappropriately 
bill, that the remedy for that would be paying the amount that is 
due plus interest would create no incentive at all for a physician 
or a hospital to maintain their chsirges, because as Mr. Shays said, 
there is a belief out there — or the perception among us, whether it 
is true or not, that providers can, either intentionally or uninten- 
tionally, avoid Em audit for some period. So if the only remedy is 
past payment plus interest, I would be more than happy to take 
that money and invest it, knowing that if they catch me, I will pay 
it. What should be the appropriate penalty? I assume that you 
think there should be more than just past payment plus interest, 
is that correct? 

Mr. Robertson. I think the issue is when it is clear that fraud 
was intended. Errors happen in human life every day and those are 
the things where we create significant burdens on the staff. So I 
think what the act is dealing with is trying to create a narrowing 
of what is really fraud versus what is just an error. 

Mr. Barrett. Well, let us stay with the errors because I think 
there is even an issue with errors. If a hospital or a physician erro- 
neously did not pay for 3 years, do you think that the proper pen- 
alty for that would be reimbursement plus interest, or do you think 
there should be more than that? 
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Mr. Robertson. I think there should be more than that. 

Mr. Barrett. And it would be helpful for me to know what that 
extra would be. Again, I do not think it should be treble damages, 
but I do not think that simply saying pay it back with interest 
sends any message other than “Oh, that is OK.” And I think we 
have to do more than that. 

Mr. Robertson. I agree that we have to do more than that, al- 
though I would say that Shawnee Mission implemented the double 
coding long before the criminal charges were available. We did that 
because we were committed to doing it correctly. And I believe that 
is pervasive in the industry, doing it correctly is the desire. So 
what are the penalties? I think — ^what are the economics you have 
to look at? What community are they serving? Do you kill the pro- 
vider community when that happens in that community? I think it 
has to take into consideration what is happening around that envi- 
ronment for that community. 

Mr. Barrett. Finally, I just want to say that one of the most 
surprising things here for me today was hearing again the involve- 
ment of HCFA and the AMA. And the AMA and the American Hos- 
pital Association are not exactly small players in this debate in 
Washington, and my unsolicited advice is that they should be more 
aggressive, frankly with HCFA. I think if AMA was involved with 
HCFA, that they could play a role in reducing this five layer confu- 
sion that we have. The one thing I am certain of, you do not want 
me setting this stuff. I do not know if Chris feels confident or Con- 
gressman Snowbarger feels confident, but you do not want the poli- 
ticians to come in here and start setting levels because then you 
will really be mad. And you are far better off, I think, having — 
working with HCFA to do so, because I just think we can gum up 
this thing faster than you can say Jack Robinson. 

Mr. Shays. We can provide incentives though. 

Mr. Barrett. Yes. 

Dr. Buie. Whatever system we pick, the delineation is the intent 
standard. You know, the AMA never went on board to say we 
ought to criminalize this, we ought to, you know, make sure there 
are areas that will have civil monetary penalties for folks giving 
care in good faith. That was never agreed upon. I think there is 
a lot of confusion on that. I mean Dr. Dickey can clarify it when 
she comes, but that is the distinction. Yes, we will have codes, 
there will be some system. It will be imperfect, we will try to reach 
consensus and agree. It is the intent standard that needs to be 
guarded vigorously. 

Dr. Cooley. And I do not think you would have any difficulty 
with physicians, and I do not want to speak for hospitals because 
it may even be more complicated, but a physician knows when he 
is doing a complete exam and a physician Imows when he is doing 
an office visit and he knows when a nurse is acting under his su- 
pervision. Those are clear cut areas. If they are billing for some- 
thing that was not performed, then there should be penalties, but 
that is a very simplistic way to measure it, and then we can all 
go about our business of taking care of more or less sick patients 
on a day-by-day basis. 

Mr. Barrett. Thank you. 



97 


Mr. Shays. I would like to announce the second panel. It is Jack- 
ie Williams, U.S. attorney. District of Kansas, U.S. Department of 
Justice; James Kopf, Director, Criminal Investigations Division, Of- 
fice of Inspector General, U.S. Department of Health and Human 
Services; Joe Tilghman, Consortium Administrator, Kansas and 
Chicago Regional Offices, HCFA, U.S. Department of Health and 
Human Services; Leslie Watson, director of medicare payment safe- 
guards, Blue Cross and Blue Shield of Kansas; and Dr. Nancy 
Dickey, president-elect of the American Medical Association. 

I would invite them to come up. We will start in 5 minutes and 
I would like to thank this first panel. You have done an excellent 
job and you have complimented each other well. Thank you very 
much. [Applause.] 

[Recess.] 

Mr. Shays. I have already introduced our witnesses, if they 
would stand, I would like to swear them in and then we can begin 
with testimony. 

[Witnesses sworn.] 

Mr. Shays. For the record, all our witnesses have responded in 
the affirmative. 

We are going to be pretty strict about the 5-minute rule. Our 
other panel — and if you could have told me I could have gotten the 
number of doctors and administrators to stay strict with the 5- 
minute rule, I would have said I am not so sure. But they did a 
great job, a wonderful panel. 

We look forward to your testimony and we will ask questions. I 
am going to ask in a second how many in our audience may want 
to speak afterwards because it gives me a sense of time. Well, I will 
ask now, since some of you are raising your hands — eight. I will 
ask again and we will see how that number changes. But you will 
have time. The question is will it be 2 minutes or 4 minutes or 1 
minute. We will figure that out when we know the limit to the 
number of people participating. 

I think we will go right down the row and we will end with you. 
Dr. Dickey. Mr. Williams, you have got the floor. I would ask you 
to speak loudly and into the mic, if you would. 

STATEMENTS OF JACKIE N. WILLIAMS, DEPARTMENT OF JUS- 
TICE, U.S. ATTORNEY, DISTRICT OF KANSAS; JAMES A. KOPF, 
DEPARTMENT OF HEALTH AND HUMAN SERVICES OFFICE 
OF INSPECTOR GENERAL, CRIMINAL INVESTIGATIONS DIVI- 
SION; JOE L. TILGHMAN, HEALTH CARE FINANCING ADMIN- 
ISTRATION CONSORTIUM ADMINISTRATOR, KANSAS AND 
CHICAGO REGIONAL OFFICES; LESLIE D. WATSON, DIREC- 
TOR OF MEDICARE PAYMENT SAFEGUARDS, BLUE CROSS 
AND BLUE SHIELD OF KANSAS; AND NANCY DICKEY, M.D., 
PRESIDENT-ELECT, AMERICAN MEDICAL ASSOCIATION 

Mr. Williams. Thank you. Chairman Shays, Vice Chairman 
Snowbarger and Congressman Barrett, I am Jackie Williams, U.S. 
attorney for Kansas. As Congressman Snowbarger knows, we cover 
the entire State, we have offices in Wichita, Topeka, and Kansas 
City. 

I am very pleased to be here today to tell you about our efforts 
to combat fraud, waste, and abuse in the Medicare system. As you 
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know, Medicare pays out more than $1.5 billion in the State of 
Kansas each year. We recognize that the majority of physicians, 
hospitals, and other health care providers are honest, hard-work- 
ing, and dedicated to providing the very best health care possible 
to Medicare beneficiaries. However, there are providers who engage 
in improper billing practices which cause immeasurable damage 
that threaten the financial integrity and the public’s faith in the 
Medicare system. 

The primary purpose of my remarks today is to describe how we 
use the tools available to us to pursue fraud and abuse, and briefly 
discuss some of the results that we have achieved in Kansas. 

In general, there are three types of false billing practices that 
our investigations have uncovered. The first is billing for services 
not rendered; the second is billing for a higher level of service than 
actually performed, which is commonly known, as you know, as 
upcoding; and the third improper billing practice involves providing 
kickbacks and bribery in exchange for referrals. While these are 
not the only types of matters we see, they do make up the majority 
of cases currently being worked in the district. 

In the U.S. attorney’s office, we have two primary venues to 
eliminate Medicare fraud and abuse. We can pursue false billing, 
either criminally or civilly. The Department of Health and Human 
Services, in particular the inspector general, have additional ad- 
ministrative remedies for addressing improper conduct. In all our 
criminal cases, we have the proof of an intent to defraud, which is 
an essential element to a conviction. We pursue criminal cases 
when the evidence as to intent is present and the conduct at issue 
is significant enough to warrant a criminal prosecution. 

I would like to give you some examples of successful criminal 
prosecutions we have had in the last 2 or 3 years. The first case 
is a Florida medical equipment supplier that billed 30 cent diapers 
as $9 female urinary collection devices and he made over $80 mil- 
lion in the course of 1 year. The supplier, Mr. Ben Carroll, knew 
that Medicare would not reimburse for the diapers and instimcted 
employees to refer to and bill the diapers as prosthetic devices. Mr. 
Carroll pleaded guilty last year to fraud and is now serving 10 
years in Federal prison. He also forfeited $36.5 million which is all 
the funds that he had left at that time. 

If I could, I would like to show you the diaper. This is one of the 
actual diapers that we introduced before the grand jury. It costs 30 
cents and he was billing at $9 to the various nursing homes and 
things. 

In November, a Kansas City psychiatrist was convicted for billing 
his services for up to 26 hours a day, including billing for patient 
psychiatric care while he was on vacation in Cancun, Mexico. His 
sentencing will be later this month in Federal court in Kansas 
City, KS. 

In Topeka, a hospital administrator and a contractor responsible 
for the hospital’s marketing were convicted and sentenced to 3 
years in Federal prison for paying nearly $50,000 in bribes to an 
employee assistance counselor in Corpus Christi, TX. The bribes 
were paid in exchange for the counselor’s referral of patients from 
Corpus Christi to their psychiatric hospital in Topeka. As a result 
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of the bribery scheme, the hospital received more than $600,000 in 
revenue from various insurance companies. 

On the civil side, our primary civil statute for recovering funds 
improperly charged to the Medicare trust fund is the False Claims 
Act, the FCA. The FCA is primarily used when the facts indicate 
that false billing was a result of a reckless disregard or deliberate 
ignorance of the rules and regulations governing the Medicare sys- 
tem. 

In analyzing the applicability of the FCA, we give consideration 
to various factors relating to the issue of culpability, including such 
things as the guidance provided by HCFA, whether the violations 
occurred over a period of time and whether any steps were taken 
to assure compliance with HCFA regulations in general. The deter- 
mination of whether a matter if actionable under the FCA or alter- 
natively constitutes a simple, honest billing error, rests on an indi- 
vidualized review of all relevant facts related to the provider, which 
go to the issue of culpability. 

When the civil investigation leads to evidence of an FCA viola- 
tion, the provider is notified about the allegations in detail. And 
further, as with all of our affirmative civil enforcement matters, po- 
tential defendants are given an opportunity prior to filing suit to 
come in and raise any and all defenses or other mitigating factors 
such as ability-to-pay issues. 

This district has not and will not pursue cases involving simple 
mistakes. And again I want to say, my office has not and will not 
pursue cases involving honest mist^es, nor have we been asked to. 

Cases not worth or appropriate for FCA action; that is, the sim- 
ple billing errors, are routinely referred either to Health and 
Human Services or the fiscal intermediate for their internal rem- 
edies. 

We have recently completed a number of civil matters under the 
False Claims Act. A few examples: In September 1997, a Kansas 
City medical center agreed to settle a matter for $17.5 million in- 
volving allegations that the hospital had received more than $40 
million in Medicare funds in exchange for paying more than $1 mil- 
lion in bribes to another health care provider and physicians in re- 
turn for their refen'als of Medicare-eligible patients. 

Also last year, another Kansas City hospital agreed to pay more 
than $1.2 million to settle a matter involving allegations that the 
hospital received more than $4 million in Medicare funds as a re- 
sult of an illegal patient referral kickback scheme. 

While we believe our efforts are important, ultimately the integ- 
rity of the Medicare trust fund will depend in large measure upon 
the provider community. This is because our civil enforcement ef- 
forts can respond only to the portion of the false claims that come 
to our attention. In this computerized age, responsibility lies with 
providers to ensure that they have systems in place to bill accu- 
rately and in accordance with Medicare rules. 

We hope that our efforts under the False Claims Act will encour- 
age providers to adopt those systems and we look forward to work- 
ing with them to explore other means of improving complijince with 
the law. I want everyone to know that my door is always open to 
dialog and talking. 
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In conclusion, we take our responsibility for protecting the Medi- 
care trust fund from health care fraud and abuse seriously. We un- 
derstand our role is to investigate and take appropriate action 
against those who would undermine the integrity of this essential 
health care program, not to harass honest health care providers. 

I want to thank you again for allowing me to testify here today 
and I will be happy to answer questions. 

Mr. Shays. Thank you, Mr. Williams. Mr. Kopf. 

Mr. Kopf. Good afternoon, Mr. Chairman. I am James Kopf, Di- 
rector of the Criminal Investigations Division in the Office of In- 
spector General at the U.S. Department of Health and Human 
Services. 

The Office of Inspector General is the agency within the Depart- 
ment that is responsible for investigating suspected fraud and 
abuse. With annual expenditures of over $200 billion, the Medicare 
Program presents a sizable target to those who seek to unjustly en- 
rich themselves at the taxpayers’ expense. The OIG special agents 
act as fact-finders and information-gatherers. We work in partner- 
ship with the Health Care Financing Administration and its con- 
tractors, the Department of Justice and the U.S. attorneys offices 
and other law enforcement entities, to identify and curb abusive, 
fraudulent billing practices. 

Also the percent of Medicare outlays that are lost to clearly iden- 
tifiable fraud has not been quantified by this office, we do know 
that approximately 14 percent of Medicare payments made in fiscal 
year 1996 were improper. By improper payments, we mean for ex- 
ample that there was insufficient or in some cases no documenta- 
tion to support what was claimed by the health care provider. 

In general, we believe that the vast majority of providers who bill 
the Medicare Program for their professional services do so in ac- 
cordance with the rules and regulations. Nevertheless, we recog- 
nize that even well-intentioned providers make mistakes. Fraud, 
however, is very different from unintentional errors. The OIG re- 
ceives allegations of wrongdoing from a number of sources, includ- 
ing beneficiaries, ex-employees of providers, competitors, contrac- 
tors, and Qui Tam complaints. Each of these complaints is taken 
seriously and evaluated as quickly and thoroughly as possible. 
Often the allegations are referred to the Medicare contractors for 
further factual development. This is done to determine if there was 
a pattern of questionable billing or if a one-time mistake has been 
made by the provider. If it is an isolated instance, the contractor 
seeks reimbursement directly from the party which was erro- 
neously paid. If a pattern of questionable billing is found, the next 
step in our investigation is to determine whether it resulted from 
an intentional, knowing disregard of the rules and regulations gov- 
erning the Medicare Program, a potential predicate for fraud. 

To determine the extent to which there is an intentional, know- 
ing disregard of the rules, the OIG typically obtains information 
through a combination of investigative techniques tailored to each 
type of case. Once this information is gathered, it is presented to 
the U.S. attorney whose office will evaluate the information and, 
with input from the OIG, make a final decision on whether the con- 
duct constitutes criminal or civil fraud. If the evidence dem- 
onstrates an intentional violation of the law, the U.S. attorney may 
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opt to present the case to a Federal grand jury for potential crimi- 
nal action. If no intent can be shown, but there is evidence of 
knowledge that the false claims were being submitted, then a civil 
False Claims Act case can be authorized. 

We do not devote investigative resources to cases unless we 
strongly suspect a pattern of abuse or particularly egregious situa- 
tion. There is no shortage of fairly obvious and serious cases await- 
ing our attention. 

For example, an anesthetist group at a New York hospital agreed 
to pay $800,000 to settle allegations of claiming one-on-one patient 
services when evidence indicated that more than one patient was 
being treated at a time. The co-owner of a Florida clinic agreed to 
pay more than $1 million to settle billing Medicare for services 
never rendered to patients who had received inducements to co- 
operate in the scheme. A Pennsylvania osteopath agreed to pay 
$100,000 to settle for billing noncovered chelation therapy in the 
form of covered components such as veni-puncture and saline intra- 
venous therapy. An Iowa chiropractor was sentenced to a year and 
a day in prison and signed a civil agreement to pay $60,000 be- 
cause she billed for spinal manipulation or physical therapy when 
the actual services included only the sale of placebos, vitamins, and 
other nonreimbursable items and services. Clearly, our law enforce- 
ment efforts are focused on improper claims that are made inten- 
tionally or with the reckless disregard for the truth or deliberate 
ignorance of the truth. When those types of claims are filed, en- 
forcement actions are appropriate. 

For physicians, we believe the best source of information and ad- 
vice on billing questions continues to be the Medicare carriers. 

Mr. Chairman, we appreciate your inviting us to participate in 
this field hearing, and I welcome your questions. 

Mr. Shays. Thank you very much. Mr. Tilghman. 

[The prepared statement of Mr. Kopf follows;] 
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Good moniiig Mi. Chtinom. I tm Imr t rt rnpf nirrrirf nf ttwi Piiiiiiiiil Tiiiiw(iii[iiiiii 
Diviaioa in tfao Office of Inipcetor Gcnenl (OIO) at dw U£. Department of Haalffi and Hunau 
Sccvioac (BHS). The Office of InapectotOeooa] la the agency witfaindw Depatmanl dot ia 

rmpotvoble for inveitigatuig napmtnd fraud and afauac. 

With aimuil expenditurea of over S2O0 billioii, ifae Medicate progtim pteaenD a ilzeabk taiga 
tofrioae whosMlctouiguaCly eanch dmaelvMathe taxpayen’ (spante. Tha OIO %iaaial 
Agents act as foctfinden and infonoation gatherers worldng in patWship with the Heahfa Caie 
Financing Admiiustroion and its contiactora, file Department of Jusliee and its Unrtad States 
Attorneys' Offices, and other law en l cr cem ent entities to Identify aod emh abusive and 
fraudulent billing pnciuxi. 

Uipropcr PtiriDenli 

Although the peroent of Medicare outlays that are tost to clearly identifiable fraud has not been 
quantified by this office, we do know tha t^proximately MpercenofMedlcanp^nneoiBinade 
in FY 1996 were mproper. By improper payments, we metn, for etomplc, tba there was 
insufficient or, in eomc cases, no documentation to siqiport wfaa waj t)y the bgallh cate 

provider. Medicancoatmctorspayclaimsbasedontbeinfonnationpieaeidedootheclaunfixm. 
Vcfbuiidthat99pci«eolofthepaidelaimjweefaeekodhadnoideBdfiablaann. Thaenois 
were diaoovered only after a more tihdepth review of the st^potis^ docomenhaicaL 

To measure the level ofimproper Medicare payments, last year our office reviewvd a sample of 
over 5,000 clainB paid in 1996. Medical review penonoei from HCFA’s Medicare 
oonttactoia, and ftoin Pea Review Organiadani, aaaMed the OIO’i review jnoeas by saaoMiag 

m e dinn l records to determine whether senriees billed were reasonably naeaaaaiy, 

ad e q u a t ely docueaanted, and ooneedy coded. Ccooumot with the medkaliarviaw, we undertook 
additioiBl claims analysea. We focured on past iococrect billing pnedeea in aider to detamiire 
whOber (I) Qte oontractor paid, leaotded, and i^octed file claim oonectiy; (2) foe banefieiaiy 
aod foe provida met tU of Medlcan's eUgiblUty lequiiementa; 0) dto ODDhacter lad not made 
duplicate payments or payments for wUefa aoefoa primaiy insuta foonld hare been leqwofiUe; 
and (4) all services were suhj ected to i^idicable deductible and oo-inauaooe e jwe v i md wve 
priced in erenrdinee with Madieaigpsymtnt i>yil»tinn« By projectlag foe payments for dahnS 
that did not meet Medicare laws and reguiadons to the total 1^ fee-for-setvioe Medicare 
benefit ps^onaits, we eatjtnated that the range of improper payments, u a 95 poioe a t 
level, was between $17.8 billion and S2f. 6 bilHrm. TbeniidponaIn11nsprojecticeofS23.2 
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billioa ie|Be*eiib about U petoeot of die Sl£16 billioo fat preeetied fee-fcr-tervioe Medictte 
psyments made for FY 1996 whidi woe deemed imiiopa. 

Tfaeae midpoint figures do oot tain into aocooalfoe catogmy of waste, saefa 'ti exeeative pdciiig. 
orm)aieroaikiixUafoutiigbtftaiid,Mehasphoii;reccrdaerkidfoa^ For purposes of the 
audit, wc damified and anatyad the enoi in tecBis cf a aapnpv p^yaswl (Ia, emr) level for 
wfaiefa foe Medcare program sbodd not tksve leimbutaed the pnieida. 

Most of foe enois we found foil Into four geaenl asegofier. (1) fotxfBocxt cir DO 
itnrmruMitirfirtn; p) liielr nf madigat naeeigly; inennerf ag; and (4) nonenvemt or 

unallowable services. To reitente, 99 petoent^ foe improper payments were detected drrougb 
tnedieal records review of iqyirtttig don immtation. Accordingly. or>s of oig teoommenrtailons 
to HCFA was to direct hi oontnctDci to conduct fellow-ryva h iiSians of ^redfle proc e d ure 
codes we Identified wifo Ugh emr rates and to consider wbefoer identified providers should be 
pieced on prepayment itKdical review. 

In geaenl, we bdieve font foe vast m^ority of providers who bill foe Medicate program firr tfacti 
piofeesieiwl aervioet do ao in aeoofdanee with foe program mica and legulaticna and only for foe 
true ail aecuretetervioea they provide. Marry nee foe tcaoweea available to thoivsneli as 
contraetor bulletins. fiKtsfaeels,edncaliaaalseininan and contractor provider tctadonsfialT, to 
answer qncitioos they have about Inlliog. NevetfoelBit. we recognise that even wen* 
intentjoned providers make mistabes Tboaa errors that do not qipeat to be foaadukni an 
resolved by foe Healfo Cate Ffatanang Administzation. 

AUegelkiBi of Wrongdoing 

The 010 receives allegatioai of wrongdoing from a number of sources inrhidiiig bcneficietiee, 
ex-cmpkiyees of providers, competitan, conmetois, and Qui Ttm c o mplaints . Each of tfaeae 
onmpleints is tekenseriou^ and evsluaicd as qurddy end footoughlyei posable. 01teo,the 
sUegationeanrdeRedtofoeMediciteooatiactaisftefialbeTfoclualdevelopaenL Kcr 
example; if a Medicare bcDeficiaicy advisee an OIG Field Office that Usfoa Biqilaiation of 
Medicsie Benefits shows foe ptogtam paid for a service that Wdie rtoca sot recall receiving, it is 
lilBBly fiat fois matter would be tefoited to foe coatraetor fin initial review. The oeoiiaelar would 
be asked to develop the oompbnia fotfoa (Lcl, gafoa petfotont fadbiniation) to determine if the 
service was actmlly perfumed and. if not. to see if fliii is perhaps one of nangr siinila 
eomplaitdi against that patfioohr provider. Derelopiuent is dosa to determine If fian ia a 
pattem of qneslioiable billing. IfiticinisohisdinfatM^foeooaBnolorfeskaietBfoaneniaBC 
forecfiyfiomfiw patty which was erroneously paid. U^botwrer. a partem of questionable billing 
is SmbxI. die next step in out investigation is to detensiiie whether the piseriee letullcd from an 
imetoiaasl, Imowing disregard cf foe rules and legulstirais governing foe Medioaie program — a 
poCeotial predicslc Ibr fraud. 
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ImtcatMaal, Knawiag Dfacviard of Rnla 

To dctcnninc the to wfaidi is to knowing diffp(vd o£ xiilcty the 010 

typically obttiiB infitimitioa dmugfa t ooGibiialioa of mvoligilive tcduiique* ttilond to caob 
cat*. Once OiiiinformtioougalbaFKl, it it pRtcaUd to a United StMaAaociejr^thMe office 
will evaluate tfae inibmiatioa and, with iaput from Ifae 010. Bake a final deciiioiicn adiedMi to 
ooodoet cooititutea crimiail or dvO frind. ahqileirtditet>itofccfBBlMetoiBB|«ra 
miMMirf^wtMMtinytvfthamljaatwtwyilaHnnait^nracniiWitiaaftand IftoevUeooe 
detnooBtiatea an intectioDBl vioiatioa of to law, to U£. Attorney may opt to pnaant to eaae to 
a fedenlgrandjuiy for potential cdmioal action. Ifnointaot can be iboi^ but Smco it evidence 
of knowledge (including leddeac ditiegaid for, or delibcnte ig>>orB>ee o^ to tiufo) that to filte 
chums were being submitted, then a Civil Faite Ctaima Act cate nuQr be aufoodzed. 
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evidence that to providaknew to correct way to bOl. eitiier through to dnmmmtcJ 
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oothcemittg the issue in question, or via tem bar se metK policy infotmatioa seat to to provider by 
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foctor when determining if to questioned billings constitute fiend. 

If there is evidence that to provider knew to lules ind Imew” that to condoct was on-going, 
the last determimng fitetor ij whether or not to provider was *SiiteotiooaUy" defrauding to 
Medicam progtam. If evidence of aiminal intent is discovered, ton to potential fix a criminal 
fraud prosecution is present. 

We do not devote tnveetigative tesoorccs to eases tmleaa we atnnglyiiiqicct a pattern of abuse 
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awaiting our atimtkm. HaneatpravidmwhokBepgoadieoanlewlfiiiUowtoniieiateDotto 
subject of our investigstioos. 

Rcocat Enforcement EBbrti 
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increase over 1996. In 1997, the Federal Covemmenl woo or negotiated more than $1 billion In 
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ludfinefat, tettfeEMnti, nd tiinmittritive impotitioM in ketUt CM ftiud CMei «od 
profiwuHiHi. More lbnS96SiDlIUoomareoovaed by the Medicate Trust FumL An addldoiial 
S3 1 millioauw leoovoedu the Federal share of MadioaidratitiidoiL Also in 1997, theOIO 
exehided mote diSB 2,700 ladividuali and enddet ftom Maeally spoasond hsillh o«a 
p to giam s-a 93 penent incnate avtr 1996. 

’TTf"r‘tt of Wronfloing 

In (be Appendix to this testimony arc sevtnl cases ofMedlcam Part Bftand casta. Theaecasea 
did not arise fiom sunple billing enori or ioadYeitent mistalrea or misunderstanding. For 
eccaaple, an anesthetist gtoiq) a New York hospital agreed to pay SS0O,00O to asttif all^ations 
of elaimiiigone-on'<nepatieotservioeaad»n evidence indicated eaate then one patient was 
being tietfedtf a time. The oo-owser of a Floiida clinic agteed to pay mote than $1 mOlionto 
SMile hilling Medkaie (br aervioes never tendered to patientt adto bad received indueaneots to 
coopente in die scheme. A Penasytvania Osteopath agteed to pay 1100,000 to setilofbr billing 
noorcovexed chelation thetapy in the fbim of covered cemponeots such as vempunoture and 
saline inttavenoos tfaer^ty. Anlowaetnrapnctorwassaateacedtoayearaadidny mpriaoo, 
and signed a civil agicemoit to pay 160^000, becanse she billed for qiinalinaii^iulalicoa or 
physical tiienpy whoi the actnal servicea tneluded (Mly the sale of placebos, TbamiM Md other 
noniesmbinsabie items and services. Cleerty.otB lew eD&cccmad efforts ere focumd on 
imp ropq claiina that ate made inteatiopally, <g widi rcctlets dln^ard for the troth, or deiibnate 
Ignomnce of the tiuth. 'When theee types ofchdmsen filed, enfotGaneotecdoae etc ^propriato. 

OIC Infannitiaa farPrevidara and the Public 

Our office eomiminirttea with the public and the provider communty in several wiya. For 
example, the OIQ, in cooaultatua with the Attorney Ceieial, issued nguletions a 

process for issuing written advieoty opimoos to the public on various Iqsl issnes enefa as the 
Aati-lCiekhaek statute and tile Civil MooeiaiyPeatWas lews. A number of advisoiy opinion 
lequeett have been received tad anawerad. In iddldnn, we iasue qiedal ftaud alerts and 
eonyllance giddrlinra, as well as make presemations to assoefanfons and odier groups. We 
caEoatagephysiciaDS, and otiterprovideat and tbe public to visit the OIO’emUsDeSiite. The 
site inoludea infoonstiaa about OIO activitiea; tile resatls of out audits end in^actionai 
compliaaca giddaHnei; program exclusion^ eemiannual tepoctito the Congtesi; annual woik 
plans; rale makings; and olte items. Tbe Inlonet iddnsB is /U^Mnrw.tSi/a.gw/progoiv'olg. 
We tgidate this aile contimwosly to make ov woik easily aoceasible to both pmvidOT and the 
public. For pfaydeiana, the beat source ofinfonnadooi^ advice CD billing questions ooDtinues 
tobetheMhdimeatriers. It is in^xntant that issues ofelarification be iddiessed with ihe 
caoiera end that providers dwnld than d ocun ie pi tiiose tsemiiiniica lioDS. 

Mr. Chaimin, we appreciate your inviting us to psnlclpate in this field beating, and I welcome 

yow qx A catie ma . 
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Appendix 


Cue Examples 

1. OilgrMi. TbsimeatigstioaofOr. QiilfraPMUulitiattdwiMnitvtalofhif 
employees ooolicted be Stite of Minti— nt« Attorney Geaeal’s 0 £Bm to fowipiM" bet 
they ISdt Dr. CbUgm's psileDB woe oot lecelvfait proper medlcsl ene henmne of be 
vut number ofpeSieoti he wisseeua during be come of ediy. A teatcli wimot vna 
executed and be leeotde eeiaed bowed bat Dr. CbilgieB ww tieeding 19 to 1 SO patieiits 
inooed^. For beseperism, he either bbed an ‘‘latennediate Office VUT or 
~Exieiided 0£Gce Visiu.'' Farthefonner.benannalanKMmtoftimeveatwibbe 
parient evecagee IS minutre; &r be latter, as much as ooe hour d»uld be apeot wHb be 
patienL In reality, Dr. Cfailgrenipeal no more ban 2-3 mmnteswibeacli patient Five 
medical experts reviewed be medical records obaioedduing be seaicfa arid each 
concluded bat be mgoiity of cleims luteuttcd hy Dr. ChilgieB twte either for servicea 
not reodered as all, were recoded, or were medieaUy unacoeaaary. 

Dr. Qulgten agreed to a ‘Tte-Tiial Inversion’' uitdet which he autiendeted his Uceoft to 
practice medicine, paid S2S0, 000 in lestitutioo, and was placed on protMtion for 5 yean. 
This waa agreed to by be proeecuton due lo Di. ChOgitn't p ro gt ea ain g demwtfia and 
douba bat be would be able to Hand tiiaL 

2. Andrew Shanlcman. Dr. S hanlrman was be owner of seveal eaveliiatrie clinies in 
Geor^ and Florida. Tbe clinics were im under be name Shankman/Davidaon 
PiychiaOic Marugement, Inc. The Business Manager of the groqr was Michael 
Dodson. Thomas Davidson was be Presirlenl and CEO of the baiineaa. MiyPediiek 
wasbeVicsPiesideDt The tUegstioos in this matter were received by be 010 from be 
United States Attorney’s Office fiom be Southern DUtrict of Gecigia. The allcgaliont 
were that (be medical grexq) was submitliiv claims to Medicare, Medicaid and 
CKAMFUS for non-cendered tod upcoded servicea. Put oftfaci^oodediervioet were 
related to services tendered by nooeotified individuals being billed as if be phy eicias 
^re actually providing be services. 

The iovestigition revealed that (here wm a pattern of such billing. The pattern involved 
be billing of services under Dr. Shankman’t provider mimber even Iho^ the vast 
majority of be services were tendeted by unqualifled, unlic i ai ced pe ao n n eL Even when 
come ofthe services wen performed by t certified non-MD, the claim form would aOeat 
to Dr. Shaakmanacundly peifonning be service because, had be tnib been known, the 
reimbuaement for the services would have been less. Theie were also nmnecoos 
instances wbete no services bad been leodeitd. These services were allegedly performed 
in be offices run by be company as well as in musing homes in bob Oeocgla and 
Flotidt. 
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Hrtx i w n 1993 tad 1996 6i» grevp wu paid • toW of $SJ aiUioa by VMiesab MediMid 
tadCHAMFUSMticnltofttmelblMclifeBi. OnlAtcblJ, 1997,Dt.SiMtdaiiaB,itiB 
Dtvldtons tad Ms. Padtlek won indlmd along wUt flw eoniiuy on numeroai oomu 
indiidiDe Cooqdiaey, Mail Ftaud, Wife Pnnd tad Money Ltnodering at a retok of Aaar 
mvoNenMatinlUttciMiBe. ThaDavidtootfledgidlQr^egiaedtoooopentaageaiit 
Dr. Shanbntn and Mt. Pedrick. Dr. SbaakBunaadPeMckinn fimad guilty oo all 
counts. !> S htrVmtn iBMMiitaneailfftgTmiwIlM l n M r M iaflnii, ^yMtanffWiliallan 
anddOOlmunofoainmuiiityaaraea. MMiael PavidtoB mat atataa^ to 33 nonflis of 
Jail tme and 3 yaais ofptobalioa along idlb Ma. Ptdtick. Tltomaa Davidaoo it atwiiiag 
tetiteaeiog 

3. Jeffrey Schwartz. This case was initisted as a itautt of a letter to First Lady HUlaiy 

Rodham Qinton from a patient of Or. Schwatz’a who had cooccma about Ac 
infonnation she received on her Eaplantiiont of Medicare Bcnefts related to the claiins 
submitted by Ac doctor. llieiavetiigationuneoveKdAaaDr.Sdtcnitz.aThtysiatiUr 
who apedaUzea m physical rebabilitatico therapy, lulled Ar 13,400 procedures which 
WCR never ecodnetad. mmry ttm 

lernces wen billed were deceated at (be tone the acnieet were purportedly reodamd. 

Dr. SchwartawasindiatedAr filing Alia elaime&rndiieb he was tahnibutsad over $1 
millian by the Medican nl Sate of>few Ymk Medicaid ptogtams. 

On Jaruay 8, 1998, Or. Schwarts plod guilty to two State ebargea ralated to bis ooaduot. 
He it awaiting l e rt e ttcine . 

4. Modem MgBeal CcBier. The DIG was eomacted by a carrier to Florida to 1993 wrA 
inArmatioa eortctming potential £dae daimt being aubmilttd by Modem Medical 
Center. The carrier had received aevetalcomplaiidifiDmpatienti of the cenkrelleging 
billinetbraervieeanaticalend. TheOlGandFBlhdAuedaJoIntAvesllgationiittoAe 
mnner. Three docton were openling Ae clinic under the ownenfaqr of JtoM and leaai 
Oatodes. Thenomaalway AatAeeiirncoMMtactodb niina a r waathataHyaieiaii’a 
Assistant would petfism aervioea aixi one of tfaeo doccces would sign Ae chan as if 
Acyhadcoadactedthesarvioes. Hwdocten and AePbyiiciaa'aAssiataiit were paid by 
the number of drana procBaaed. 


The dai^iter of one of the clinic’s owners tan a billing serviee and wggeated Aat Ae 
clink should be conducting more testa ID generate more tereoue. TbePhysiciaD’s 
Aadstaittwasaakedtoardetinoteteats,botIiatcfiBedaadqoit. The doOots agreed to 
ace Ae patients and order more teats such at so n ogr a ms, nerve corufaetko teats, cheats- 
reysandOCQs. The vast m^oiityofAeM tests were unneoeaaaty. Some of Ae tests 
were never perfinmed but all were billed 

The two ownem of Ac clime pled guilty and settled civilly wHb the Govartanant The 
Utrited States Attorney's Offte made Ae dediion to file civil suits sgiinst the staff 
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pl^acint- Atlthnehnetecdel OMj<9dd«D.Dr.RlUbllEloetetlVMdtDMy 
STO.OOOtndlotnat&rftilcnetDtfaBUiiiledSMn. He «1 jo igwed ta be wnfatnd 
fiem die Medictre tod Medic«U|iociaetfcr five yem. Tfaii Kioait ii qifnadmaiBly 
doiibie «b«t Dr. Elneaei leodved tt t molt of Ae tdM delmt NbnlUad. 
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Mr. Tilghman. Chairman Shays, Representative Snowbarger, 
and Representative Barrett, thank you for convening this hearing. 
My name is Joe Tilghman, I am the HCFA Consortium Adminis- 
trator and responsible for the administration of the Medicare and 
the Medicaid Programs in a 10-State area that includes both Kan- 
sas and Missouri. 

This hearing is very timely, as I know from personal experience 
this topic is of great concern to the physician community, not just 
in Kansas City but throughout the country and this should be a 
great opportunity for all of us to air our concerns. 

You might be interested in knowing that we had staff up in An- 
chorage, AK, on Tuesday of this week to talk about the same type 
of issue on E&M documentation. 

Mr. Shays. I am going to ask you to slow down a little bit. Even 
though you want to try to make the time limit, I want to follow 
you. 

Mr. Tilghman. OK. I know you want a short, concise summary 
of my formal testimony, so I am going to focus my remarks on last 
year’s CFO audit of the Medicare Program because that lays the 
foundation for much of today’s discussion. Although I hope to have 
an opportunity later to also discuss the current status of the E&M 
guidelines as well as the prepayment reviews now being done by 
our carriers, because both of these items were of great concern to 
the earlier panel and I think I can shed some light on these. 

Last year, the CFO audit of Medicare looked at the payments it 
had made in fiscal year 1996. It was conducted by the OIG. 

Mr. Shays. I need you to slow down, honestly. I am going to give 
you a little more than 5 minutes if necessary, but just slow down. 

Mr. Tilghman. OK good, thank you. I timed it this morning and 
I had it to 5 minutes. 

Mr. Shays. We are going to hit the clock, 5 minutes starts now 
and the deal is you have got to slow down. 

Mr. Tilghman. Gotcha, OK. 

That year, we paid out $191 billion in benefits. Before I get into 
the specific findings of the audit, you first have to understand how 
the audit was done. In Medicare, we process over 800 million 
claims a year on behalf of 39 million Medicare beneficiaries. We do 
not require that documentation be submitted with each of these 
claims because the administrative cost in doing our claims process- 
ing that way would be overwhelming. We do, however, require pro- 
viders to retain supporting documentation for the services that 
they bill us for and we require that they make this available upon 
request. 

What the CFO audit found was that our claims process was in 
fact 99 percent accurate based solely on the information provided 
on the 5,000 sample claims that they reviewed. However, the audi- 
tors also requested the supporting documentation for these claims 
from the billing providers. And based largely on their review of this 
information, they found a 14-percent error rate and total overpay- 
ments of approximately $23 billion. 

More to the purpose of today’s hearing, they found that over one- 
fifth of the total projected overpayment, or about $5 billion, was 
tied to physicians — was tied to payments made to physicians. Now 
of the $5 billion in physician overpayments, you can parse this 
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down into three areas. Over $800 million was for having no docu- 
mentation whatever to support the claims that were in the sample, 
$1.9 billion was for insufficient documentation, and $1 billion was 
for incorrect coding. Now it is important to note that the decision 
as to whether the documentation was adequate and whether the 
coding was correct was not made by accountants, it was made by 
the nurses and physicians at our carriers who were working with 
the auditors on this review. It is also important to note that the 
criteria used for determining whether documentation was adequate 
for E&M services was based on the guidelines published in 1994, 
not the guidance passed or issued in 1997. 

In summary, our accountant, in this case the OIG, told us at 
HCFA that our business has a 14-percent error rate. And as you 
know, we are working very hard to correct that error rate, we are 
trying to fix it. In fact, we have had a lot of interest expressed both 
in the White House and from the Congress to see that we fix it 
sooner rather than later, and we are working very hard to do that. 

We at HCFA have a fiduciary responsibility to make sure that 
Medicare payments are made in accordance with the 400 pages of 
law that govern our program and we have to be accountable for 
how' we are spending $190 billion of the taxpayers’ money. Simi- 
larly, providers have to be accountable for the $190 billion in pay- 
ments to them that they are asking for from the Medicare Pro- 
gram. Of this total, about $40 billion a year goes to physicians and 
about $56 million goes to the physicians in Johnson County. I grew 
up here and that is serious money even by Johnson County stand- 
ards. 

I know many of the doctors that practice in Kansas City and like 
the vast majority of physicians in this country, I know that they 
are honest, hard-working, conscientious professionals providing a 
valuable public service. And this is a point that I think you heard 
over and over from the panel this morning — no one here in HCFA, 
the OIG, the DOJ is interested in hauling physicians, hospitals, or 
anybody else to court because of simple billing errors. I am sorry 
there is so much paranoia on this particular issue and if we do not 
do anything else today, I hope we clear the air on that particular 
issue. 

In very simple terms, what we are looking for at HCFA is a proc- 
ess that on the one hand does not impose an unreasonable adminis- 
trative burden on the provider community but on the other hand 
allows us to assure the taxpayers, the Congress and our 39 million 
Medicare beneficiaries that the $190 billion we spend every year is 
being spent wisely and in accordance with the law. At a very mini- 
mum, this means there has to be change. We hope to work closely 
with the provider community to make this change happen soon and 
happen in such a way that makes sense to all parties involved. 

Thank you for the opportunity to testify and I look forward to 
your questions. 

Mr. Shays. Thank you, Mr. Tilghman. Mr. Watson. 

[The prepared statement of Mr. Tilghman follows:] 
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-MEDICAME BHUNO CODE COMfLEXTIT' 

JOE L. TILGHMAN. BldONAL DIBECnn, KANSAS Crry 
AFB]L9,19»S 


Cbuimtn Sh*y>, Repmeatnive Soowbugcr, thnkyou &r ooDvaningtfnf hetringoaMiadioM 
billing. This is wy timely IS wen woridngcioMly tad diUgently with pfayndins to imfrove 
guidaliiies &r proper billing, and we ippradite «iy insights thit you end other witnesses can 
provide. 

If Medicsie billing codes seem complex, it is beouise medicine is complex. The codes we use 
were developed by, and in &ct belong to, the American Medical AssocMon. Pfayiiciana, win 
better than anyone undetatand the complexities of medicine and the oUnical importanoe of propv 
documentadoo, devised and maintain this system. The AMA msiwtsnw dn cotbng system, which 
is known as CPT or the Cuneot Prooedmal Terminology, and adds newoodaa eadt year. The 
AMA has ongoing programs to educate pfayiiciana and provide expen advice about their coding 
system. 

Current billing code concents focus on the reviaioni to our guidelines m documentation that must 
accompany fee-fot-servioe physician office visit and consuhatioa daims. We ate wnking with the 
AMA to revise our documesttation guidelines in a way that is consistant with the AMA’s codes. 
We and die AMA want physicians to know how to document those elcmanta in the medical leoord 
that will justify billing under the appropriete code. 

Medicare apends some S40 billion each year on physician services. Moeover, physiciins order 
most other medictl services. There is no question tfast we must requite pfaysicisns to properly 
document the care that tixpeyers pay for. Documentation to support what that $40 biUioa in 
taxpayer dollars putdiasas is an essendsl part of running a public pcogiam. It is easemial not just to 
figh waste, fiaud tnd abuse. Proper documentadcn is also t key part of providing quality care. 

Uhfoitunataly, proper documentation is often lacking. The first-ever comprehensive ludil of 
Medicare, done under die Chief Finsneial Offiean Act in 1996, shows diit neatly half of 
inapproprime payments by Medieaie involve insufficient documentation to tell whether die claim 
is appropriate or whether the care is mediaUty oaoeHaiy. The CFO audit fitnnd that 14 peroant of 
Medicare payments, or an estimated S23 hillioii. were inappropriate. Twenty two percent of theie 
inappropriate payments were to physicians, and more than half of these mappropriste payments to 
physicians were improper because the physician ilid not have adequata documantibon. 

The CFO audit resulB prompted us to begin a targeted prepayment audit looking at documentation 
tor a random sample of physieian evaluation and management claims, more commonly known as 
office visits ~ the claim most often submitted by physicians. 
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We bsve oocnpleted reviewi of eliimt from tlM fint qoaiter of this fisod ynr. wd pralimiiiafy 
results are disturbioc. Tb«y suggest Aat docmiMDtitioii is woaAiUy ioMtoquBta and does not 
support three out of every five claims submitted to us. Tbew are not trivial oversights but setioas 
gaps that potentially ooinpromise both clinical care and financial aoooontnbility. This liiiiply is 
not acceptable. Mc^cae,itsbcnefieiaiies. andtaxpcyenhaveaneedandarigtatohold 
[diysicians accountable. 

Proper documentation does take time, and Medicare paymeoa to physiciaia take this into account 
lust last year we increased the amount paid to physicians Ibr the time it takes far proper 
documentatioa 

As I mennoned, we are in the process of refining out docuaontatioB guidelmei fiir physidna 
office visits. These are often referred to as our “evaluation and management' or “E and hf* 
guidelines. They cover such things as taldiig the patient's history, conducting sphysioilacam, and 
medical decision-making by physicians. The arnoum Medicare pagrs for these servicee depends on 
the extent and complexity of the service provided. 

“Upcoding” of office vieit fl«i«r«i or billing fisr these eecvicci et a higher level dian aotndiy 
delivered, is 1 aignificaad problem that the guuMises are designed to addieM. Thaygntde 
physicians on how to document evaiuttion aitd maBagement elanaeots in the medical reoGtd in 
or^tojustify the level of service billed. The guidelioaa are used by our oconactota when they 
review physician claims to make sure that repotted sovices were actually re ndc t ed and m ed i cal l y 
necessary 

We developed the guidelines with the AMA md m^or medical end surgical apecmlty s oc i eli e i 
startiog beck in the Ixte 1980s and early 1990a. Aysicians fiom all specialties were actively 
involved in reviewing drafts, providing extensive specifie oominents, and participating m pilot 
testing and fbcus group discussions on the guidelines. They first went into efCsct in September 
199S, following a 10-mondi educadon campaign 

The core ofthe guidelines remains mxfoanged Fbysidans asked os to refine and etipand thorn so 
that the level of cere provided can be described more preciseiy, end so qiecialiits can show that 
the work of their escams is comparable to foe wok of ooms performed ^ ptimaiy cate pfayiicuaia. 
For esounple, one of our claims processiiig oantnetors was denying upper level pagrmenis to 

^ <•<vnr.r~l.jm.iv «y rmmminmUnm hatwilM itura UM no ealaMillieil deHllitiftn 
We were aaked to include Specific lin^eoiynsyifn wiamiiiirt cn d efin itio n s to iddreei this type 
of situation, and 10 such single system examioations are now included in the teviaed guidaltnea. 

We also were asked to include greetp clinical specificity regarding foe gaoetal multi-system 
esaminationooinmonly performed by inteniists and ftmtlyphystciane. The revised gu id el in es raw 
include definitrons for each level of servioe, and call for documedation of foe wtiia of both 
chronic and acute problems in medical histories. 
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We woited clotdy with the AMAiad ollMrpliyiiGiaa group! in mildagtlMMrevmaa*. The 
revieed guideliiM! wen leviewed exteneively end epprovcd by npretcniativee of aeeily lU 
netioiial medicel spccUlty woielie!. They were retcMed lest umiMr, and in Septembtr we and the 
AMA began to ttain pfaysiciane and othere in their nsn 

Despite the extensive input finm and vetting by {rityakaan group! befixc the levieed goidelines 
were released, physicians in the field (band Aea unwniliable. In hi n d sight, mmyooe agrea that 
they are limply too cumbenome 

That's why we delayed implamantatioa of these guideUna fiom Januaiy to July, 1991 Until the 
new guidelina ate final, our Gootracton have bean ittstruoled to leview olahn! using eifiia the old 
vetaion or die new veision,whicheva is fflost advantageous fist the pfaysiciaa Specie Kate ate tnoat 
likely to be helped by the revised guidelines. 

We ate wiminning to wolk closely with the AMA and medical soeietMS tfarou^out the eounby to 
Tt£ne the new venion of these guidelines befeR they go into effieu. We bdieva we can nidce them 
easier to use. We can simplii^ the chatts. We can malce die prooedme &r detannining the 
ooniplexity of decision iniddiig by the i^ysician easier to uodantand. And we can sharpen the 
fiocua to tbMt only documenlatiao dire^ related to the cate provided is requittd. We wdoome 
and encouiige input from physicians through dieir individual specialty locietict in this prooass. 

Through the AMA. we ate getting valuable input from pfayiicians on bow to make these needed 
changes. We will paiticipete in a meeting the AMA is bowing later this month with leedan and 
billing experts fiom the national medical ipeeialty societies. We ate conumtind to doing this right, 
so tha guidelines woik both fist us and fiv physictans. 

Once the guidelines tte final, we vrill work with the AMA and 0610 - phytidan gtoopa to educate 
physicians sad their billing staff on how to use tfaeea guidelmea. We all want ditae guiddinei to 
work so that there is cootitteocy across die oouaby, so we on promote high quality care and so 
we can help physicians avoid honest billing errors. 

If physicians do make billing errors, we do want to find those erron, pnAmbly befete we ineke 
peyment We ire sigoificamty increasing our efbets to screen clsima befrae tfaiy ve peidL to 
review them afterwaids, and to audit providea with billing pattams dat Be out of the oednany. 
And we ate using increiaingly sopfaistioBed claims inelysis software to leBCh out uaneoil Uning 
patterns that suggest where we need to take s closB look. This b not to pick co phyiicwB. Ws 
know that most physicians are honest ind oonsdsotious. But we man prolact taxpayers who 
demand that we promote quality can and we need to have zero tolennce tbr waste, frtud and 
abuse. 


If we find erron afler we make payment, make no aiistake about k, we do want tbe money back. 
But we are not looking to pul anyone in jail for honest mistakes, and we an not going to rafitr 
phyaicians to die Inspector General for occasional etrors We have to believe there is some level of 
fiaudulem intent befbre we make any referrals. 
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We m not goint to wistt uyoae't time makog ■ fedoal cue out of a doctor aubaittmg • diim 
for a level four viait when the docuaenatioaiupporli only a level two viaiv We an going to take 
a hard look, however, if every claim a doctor aub^ts is for a level five viait 

The Health Insurance Portability and Aocountahility Act aDowi use of foe False Qaimt Act to 
prosecute ftauduknt providen. This is a much aee^ tool in our fight against fiaud, and foe new 
lawspedfioally addreaaes the kind of upoodiag the guidelines ate designed to prevent Afolie 
daim charge may be levied a^inst pfaysieiant who engage in a p a t l ani of piacdoe of submitting 
claims based on oodu that they know or should know will leauh in more psy foan they deemve. 

Adhering to the E and M guidelines should help steer physicians into a poaitioo where they. 
Medicare, and the taxpayers can be more oonSdem that claims and paymenta are a pp ropr ia te. 

The guidelines also will help euure the accuracy and thoraughneia of hiatoty lairing arul 
examinationa, and thus enhance tha quality of cate received by Medicare beneficiaries. Proper 
docomentation also will help ensure that medical records and complete^ and that will help padents 
obtain the services th^ need Concons that the guidelinu will somehow adversely impact patient 
care tie not supported by foe miperienoe with the originil vetsioo. 

We are confident that oonscnsus eta be achieved on what dorsnnentaoon is needed without 
oompromising aocuracy or thoroughness. The result will be belter care for padems, peace of mind 
for honeet, conscientious physicUns, ind accoumabiiity for tmpayars who denand and deserve 
that we do everything we can to stop watte, fiaud and abuse 

# » » 
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Mr. Watson. Thank you. Chairman Shays, Representative 
Snowbarger, and Representative Barrett. I am Les Watson, direc- 
tor of Medicare payment safeguards at Blue Cross and Blue Shield 
of Kansas. As a carrier, our role includes the State of Kansas, the 
Kansas City metropolitan area, some other counties in western 
Missouri, and the State of Nebraska. As an intermediary, we cover 
all of the State of Kansas. 

We take very seriously our role as a carrier/intermediary in these 
jurisdictions. We are committed to administering the Medicare Pro- 
gram accurately, efficiently and provide a high degree of customer 
service to the Medicare beneficiaries, the Medicare providers and 
suppliers and the Health Care Financing Administration. 

My oral testimony today will highlight the four areas of my writ- 
ten testimony; namely, medical review, fraud and abuse, medical 
policy development, and funding for contractor operations. 

Medical review. The Medicare statute is fairly general in describ- 
ing what is covered under Medicare. The law requires coverage of 
broad categories of benefits; for example, hospital, physician serv- 
ices, home health, but generally does not specify what individual 
items and services are covered. The law prohibits Medicare pay- 
ments for services that are not medically necessary for the diagnos- 
ing and treatment of medical illnesses. The Medicare contractors 
operate under specific guidelines from HCFA in determining appro- 
priate payments for Medicare services. 

Generally, the medical review department is the primary re- 
source used by the carrier or intermediary for an in-depth review 
of information submitted for reimbursement on a claim. In certain 
situations, the claims are targeted for review prior to payment. 
This will occur even though the information on the claim appears 
complete. There is something about the claim information that trig- 
gers the need for a more in-depth review. 

During the prepayment review, the carrier and the intermediary 
will request medical records to support the information on the 
claim. When received, the information is reviewed by a trained 
staff including registered nurse consultants. The carrier and 
intermediary’s medical directors, who are physicians, work closely 
with the reviewers to establish review protocols that are based 
upon sound medical principles. 

Postpay or comprehensive medical reviews are conducted on spe- 
cific providers or supplier claims for a specific period of time. The 
decision to select a provider or supplier for a comprehensive medi- 
cal review is based upon the analysis of utilization patterns in com- 
parison to similar providers and suppliers. This is a review or com- 
prehensive examination of the supporting medical documents for 
the claims paid to the provider. In almost all instances where the 
medical review decision is made against the provider, there is an 
opportunity for the provider to appeal the decision. The staff that 
hears these appeals are knowledgeable of Medicare rules and regu- 
lations and policies and are organizationally independent of the 
medical review staff. 

Fraud and abuse. The fraud unit is trained to thoroughly and 
confidentially examine the allegations and ascertain facts. Many 
times these examinations find simple billing errors, misunder- 
standings of the services rendered or a misinterpretation of the 
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Medicare requirements. Allegations of this nature do not constitute 
fraud. These allegations are resolved quickly and with a minimum 
amount of provider involvement. 

Examinations with outcomes other than those may require addi- 
tional review and other corrective actions, including referrals to the 
Office of Inspector General, or the OIG. 

Th fraud unit maintains a close coordination with HCFA and 
the G on cases developed and referred to the OIG. The OIG re- 
views each case to determine what action should be taken. It is the 
OIG’s decision if a referred case is to be actively investigated for 
criminal or civil prosecution. It is important to point out that only 
the OIG, not the carrier or the intermediary, can perform the 
criminal investigation of Medicare fraud. 

Medical review policy development. Medicare contractors apply 
HCFA guidelines for the development of Medicare medical policy 
decisions, using a combination of national and local criteria. It 
should be noted that the medical policy guides the determination 
whether a given service or procedure will be covered. It does not 
replace the judgment of the practicing physician in deciding on the 
appropriate course of treatment. The goal of a medical policy is to 
make sure that the beneficiaries receive care that will most effec- 
tively and efficiently meet their needs. 

In the absence of national medical policy standards, the local 
contractor or carrier is responsible for developing appropriate medi- 
cal policies using the processes specified by HCFA that requires 
considerable consultation with the local medical community. 

Funding issues. In 1996, Congress created a permanent manda- 
tory source of funding from the Medicare trust fund for contractor 
fraud and abuse. This new funding allows us to improve our efforts 
in doing this. But the balance of the carrier/intermediaries are fi- 
nanced through the annual appropriations process. The administra- 
tion’s 1999 budget proposes $1.27 billion for our operations and 
this is a much-needed increase over 1998. This 1999 budget will 
pay for approximately 935 million claims, 44 million claims more 
than we paid for in 1998; help respond to over 31 million telephone 
and written inquiries from beneficiaries and providers; educate the 
beneficiaries and providers about the Medicare Program and help 
implement the more than 100 separate Medicare provisions in- 
cluded in the Balanced Budget Act of 1997. 

We appreciate this opportunity to testify before your committee 
today and we commend you for holding these hearings to bring to- 
gether all the stakeholders in the Medicare business to openly dis- 
cuss the processes and problems, understand the goals and limits 
of each, and use this communication to build a health care delivery 
system that delivers the appropriate and necessary services while 
assuring the American taxpayers that their moneys are being spent 
correctly. I certainly welcome your questions. 

Mr. Shays. Thank you very much. 
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Dr. Dickey, before recognizing you, I just want to congratulate 
you on your position as the president-elect of the AMA. I mean 
what an incredible opportunity and responsibility you have been 
given. I did point out to you though the one thing that you do not 
have on us is you cannot say that you are not a politician. [Laugh- 
ter.] 

Dr. Dickey. You have taken my line. 

Mr. Shays. Welcome. 

[The prepared statement of Mr. Watson follows:] 
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I am Les Watson, Director of Medicare Payment Safeguards at Bhia Cross and Blue Shield of 
Kansas, Inc. I want to thank you for the opportunity to testify before this subcommittee. Blue 
Cross and Blue Shield of Kansas has been a partner with the Health Care Financing 
Administration (HCFA) and its predecessors sfxse the start of Medktare over thirty years ago. 
We expanded our role as a Carrier to include ^ Stale of Nebraska ki 1 988 and 1991 to 
indude the Kansas City Metropolitan Area and other counties in Western Missoun. in 1 992, 
we expanded our role as an Intermed ary to include Johnson and Wyandotte counties in 
Kansas. 

We take very seriously our role as Carrler/lntermedary in these jurisdKtions. We are 
committed to administering the Medicare program accur^ely, efficiently, and provide a high 
degree of customer service to the Medicare beneficiaries, Medcare provldeis and suppliers 
and the Health Care Rnandng Administration. 

Today, I will supply Hormalion on our Carrierrintermedary activities relating to Medicare 
Review, Fraud and Abuse, and development of local Medcal Review Policy. Though I 
present these operation separately, please reafize that all three operations overlap and effect 
the others. It takes a well trained staff dedicated to effective communication to achieve our 
goals as a Carrier/Intemiedary. 

My testimony today also calls attention to rite need for adequate funding for all Medcare 
carrier and intermedary operations. Medicare contractor tundng must be increased 
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agnilicantly in 1999 to meet all of the new demands facing the program and to combat 
Medcare fraud and abuse effectively. 

General Review 

The Medicare statute is fairly general in descnbing what is covered under Medcare. The law 
requires coverage ol broad categories of benefte (e.g., hospital, physician servloes, eta) but 
does not generaly specify which individual items and services are covered 

The law prohibits Medicare payment for services that are not Tnedicaiy necessary* for 
diagnosing or treatino a medcal ibtess. Medicare contractors operate mder specific 
guidelines from HCFA in determining appropriate payments for Medicare services. 

In FY97 we processed a total of 1 4,735,847 daims. Our Medical Review areas reviewed 
2,1 62,744 daims prior to making payments to providers and reviewed 5,617 daims after 
making payment to providers. A total of 1 4.7% of daims processed were subject to a medical 
review. 

in FY^7, our fraud department processed 2,81 1 referrals of potentially fraudulent activities. 
The majority of these referrals come from soirees outside Blue Cross and Blue Shield of 
Kansas. This is an average of 191 referrals per 1 ,000,000 claims processed. 

Allow me to briefly describe some ol the activities performed in these areas of Medical Review, 
Fraud and Abuse, and Medical Review Policy. 
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MEOCALREViEW 

HCFA's expectation for its Carner/Intermediary Medical Review departments is to ensure all 
payments are ^opriate, accurate, and consistent with medical policy. 

Generally, the Medical Review Department is the primary resource used by a 
Carrier/Intermediary for an in depth review of the information submitled for reimbursement on 
a claim. The focused medical review process assists the Medcal Review Department h 
determining what needs to have an in depth review. 

Focus Medical Review 

This is the process where the Carrier/lntermedary analyze utilization data for services/items to 
determine aberrant utilization practices. The data analyzed may be national data supplied by 
HCFA, data from Carrier/Intermediary's jurisdciion, or a combination of both. 

The mere fact that an aberrant utilization of a service/ilem exists does not mean I is being 
Improperly utilized. It only means that a closer examination of all the facts is needed to 
detemnine the appropriate corrective actions. 
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Apofopriate Coirection ActiofB 

When a focus review Identifies an aberrant utilization, there are appropriate correction actione 
available. These actions are: 

a Establish Prepay edits/screens to review claims prior to payment. 

□ General Provider Education. 

□ Education of a specific provider or group of providers. 

□ Recommend a new or revised Local Medical Review Poicy. 

□ Recommend a new or revised National Medical Policy. 

□ Perform postpay medical review. 

□ Refund of overpaymenls. 

□ Referral to Fraud UnK. 

Praoavment Reviews 

In certain situations, claims are targeted for review prior to payment. This will occur even 
though the information on the claim appears complete. There is something about the claim 
Information that triggers the need for a more In depth review. 

During a prepayment review, the Carrier/lntermedianr wil request medcal records to support 
the information on the daira When received, the information is reviewed by a trained staff 
including Registered Nurse Corrsdtants. The Caaiers/lntermediahes Medical Directors work 
closely with the reviewers to establish review protocols based on sound medical prindples. 
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Though prepayment reviews serve to help reduce the Incidents of Improper payments, they do 
have some bnAations. Those Bmitations include; 

G Oisaiptior) of payments to provider^ppiers 
G Extensive patterns of overudlizalion can not ahvays be detacfed. 

G Establishing edits in the claims payment systems. 

G Changes in billing practices can not always be detected 

Postpav Reviews (Comprehensive Medcal Reviewsi 

Postpay reviews are conducted on a specific provider/supplier claims lor a specific period of 
time. The decision to select a froviderMupplier for a CMR is besed upon an analysis of its 
utilization patterns in comparison to similar provkJers/suppiers. The review is a 
comprehensive examination of the supporting medical documents lor the dainns paid to the 
provider. 

The review can be done using a statisticalty valid random sample process that produces 
restits at a 95% confidence level. This process can lead to an extrapolation of errors in the 
provider's universe of paid claims. From this extrapolation, an overpayment can be 
determined and a refund requested. 

However, prior to the request for the refund of an overpayment, the provider/supplier Is 
furnished an opportunity to respond to the preBminaiy findings of Ihe CanierAntsmiediafy. 
This response is considered prior to the issuance of the final overpayment demand letter. 


5 



123 


Rnally, in almost all incidents where a medical review dedsion is made aoainst a provider, 
there is an opportunity lor the provider to appeal the dedsion. Under all levels of appeals, the 
staff hearing the appeal are wel trained and knowledgeable of Medk^ rules, regulatlors, 
and pofides. The hearing staffs are also organizationaiy independent of the Medicsri Review 
staff. 


FRAUD MD ABUSE 

HCFA Publication 14 - 3 , Sections 14000 for Cartlets and HCFA Pubfcation 13 - 3 , Sections 
3950 detail the duties we perform in our Fraud Unit. A brief summary of our general dufies 
are: 

a Identify program vulnerabaities. 

G Proadively identify fraud leads. 

G Determine tactual basis of fraud allegations. 

G Explore all sources of fraud leads. 

G Take appropriate actions to deny/suspend payments. 

G Oevelop/refer cases to DIG. 

G Establish networks to other fraud Investigative agendas. 

□ Provider and contrador education. 

I will now briefly describe some of the ac6vities done in determining factual basis of fraud 
allegations and develop/reler cases to OtG. 
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Determiiw Factual Basis of Fraud Alteoatioi^ 

The fraud unit staff is trained to thoroughiy ard confidantialy examine the allegation and 
ascertain the fads. Many times these examinations find simple, honest biting errors; 
iTisunderstanding of the servioes rendered; or misintarpretation of Medicare requirements. 
Allegafions of this nature do not constitute fraud. These altegafions are resohred quickly and 
with a minimum amount of provider lnvo^ement. 

Examinations with outcomes other than those listed above may require addhional review by 
the fraud unit Given the nature of these adrftional reviews the fraud unit is sensitive to the 
providers/suppliers as these adcHiona) reviews are dons. 

The additional review work could Include, but is not imiled to. any of the following activities; 

0 Prior history of aHeged fraudulent activities. 

□ Record reviews In-house or onsite. 

□ Interviews with beneficiaries. 

□ Survey of beneficiaries. 

□ Consensual inierwews with provider staff, 

a Interviews with licensing/dsdplinaiy boards. 

a Ckrnsultation with nurse GonsuUants,physidans, and other specialists. 

O Consultation with HCFA personnel. 

The outcomes of these additional reviews would be to choose the appropriate corrective action 
listed below. 
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AcofODflatB Corrective Actions Indude 

The approfxiete (xxre<^ action avidable 10 the fraud unit inckJde; 

□ dose out allegations with no finding agaiist the provider/sifipller. 

a Reooi^) overpayments. 

a Provider education. 

a Refer to Medical Review for pre^tostpay daims review, 

a Referral to OIG. 

Referral to OIG 

The Raud Unit maintains dose coordnation with HCFA and the OIG on cases developed for 
referrat to the OIG. 

The elements that need to be developed indude; 

□ Providers previous encounters with toe Carrier/lntemnediaries Medical Revlew/Fraud 
and Audit Departments. 

□ History of Carriers/lntemrediaries educational efforts with the Provider. 

□ Amount of overpayment involved, 

a Requency of inappropriate bliirgs. 

□ Report of all contact with toe Rovider during toe review. 

The Fraud Units development of these elements on cases refeaed to toe OIG is to assist toe 
OIG in their criminal investigation of fraud, it Is impoitant to point out that only the OIG, not 
the Carrier/Intermediary can perform the criminid investigation of Medicare fraud. 
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Because of the resources we and the OIG must spend to investigate these referrals, we seek 
to refer only those cases we believe have strong elements of fraud. 

The OIG reviews each case to determine wha^ action should be taken. It is OIG's decision if a 
referred case is to be actively investigated for criminal/civil prosecution. 

The Ben Carroll case can be used to Illustrate the workings of a Medicare fraud case. Mr. 
Caroll was convicted of fraud in Kansas and Rortda. He was sentenced to 10 years In prison 
and ordered to pay tens of millions of doSars back to Medicare. 

Mr. Carroll billed Medcare for a female urinary colleclion device* and was paid $8.45 for each 
item. Mr. Carroll in fact was delivering adult diapers costing him only $.30 each. The start of 
our Investigatioo occurred when we did a data analysis on the codes used to bill certain supply 
Hems. Mr. Carroll's reimbursement for the code he b'lled was greater than aH the rest of the 
users of that code combined. 

Medical records were ordered and reviewed. Nursing home staffs from fadOties tiai Mr. 
Carroll supplied were interviewed. Our case was summarized and sent to law enforcemem 
From there, the case was developed and prosecuted and Mr. Carroll found guilty. 

As seen In Mr. Carroll's case, simple billing errors, misunderstandings, or m^nterpretabons do 
not make good fraud cases. Rather, good fraud cases are made of deliberate acts of 
deception that pay the perpetrator hundreds of thousands II not milions of doBars. 
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LOCAL MEDICAL fiEVI£W POUCY DEVELOPUENT 

Medicare Contractors apply HCFA guidefr^es for the developinent of Medicare medkal poicy 
decisions, using a contination of national and local cdtaria. It should be noted that medical 
poicy guides the determination of whether a given service or procedures will be covered. It 
does not replace the judgment of the practkang physician In deciding on an appropriate course 
of treatment. The goel of medical policy is to make sure that benefidaries receive the care 
that wil most effectively and effidentty meet their needs. Sometimes merfcal poicy results in 
Medicare coverage of services that are newly accepted medical practoes. At other times, 
medical policy results in the denial of covers for inappropriate or utmecessaty care. 

Historically, It was accepted that standards for mecScal practice should be local. Over time, the 
Medicare program has developed national poides where there is a consensus on the medical 
appropriateness of a specific treatment or pn>c8dure. 

Over the recent years, HCFA has made significant efforts to develop more consistent national 
medical policy standards. When HCFA has developed national medcal poicy standards, they 
are to be used by Medicare oontractots. In the absence of any nationel metical policy 
standards, the local contractor is responsible for developing appropriate medkai policies using 
a process specified by HCFA that requires considerable consuflation with the local medical 
community. 
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Fundlno Issues 

In 1996, Congress creeled a permanent maryteiory source of funding from the Medkare trust 
fund for Mecfcare contractor anti-fraud and abuse efforts, indudno the activities which I have 
deserted today. These Iraud and abuse detection efforts represent almost one-third of al 
funds that support Medicare carrier and intemiedlary operations. Orer the past decade, 
funding for these activities had deteriorated and dd not allow the Kind of activiijes that are 
essential to detect fraud and abuse and prevent unnecessary Medicare payments. This new 
funding should reverse this trend and allow us to improve our efforts. 

The balance of Medicare carrier and intermediary budgets are fkianced through the annual 
appropriations process. The Adninistration's FY 1999 budget proposes $1.27 billion for 
Medicare carrier and intermediary operations, a much needed $96 milion increase over the FY 
1 998 appropriation level. This budget provides the funding necessary to. 

□ Pay an estimated 935 million daims in 1 999. 

□I Respond to over 31 milOon telephone arxi written inquiries from beneficiaries and 
providers. 

a Educate beneficiaries and providers about the Medicare program 

□ Flandle over 7 miOion annual hearings and appeals for reconsideration of initial 
determinatjons. 

a Provide support to the Inspector General and other fraud lighting Initialives. 
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This increased fundng Is criticalty needed In 1999 to 

G Implement the more than 100 sepamte Me<ficare provisions included In the Balanced 
Budget Act of 1997 (BBA). To achieve the $11 5 Mion In Medicare savings under BBA, 
contractors will be required to make oostiy modlicalions to current computer systems, 
or In some ceses, create entirely new systems. 

G Detect and prevent fraud and abuse. Whie there is separate funding for spetific fraud 
and abuse initiatives, the base account that is dedicaled to paying claims is the first ine 
of defense. An adequately funded claims payment program is critical and integrated 
irno the fight against abuse and inappropriate spending. The largest Impact is the 
connectivity of aR components of contractor operations in igett'ing things right the first 
tirrw*. 

G Process the 44 million additional claims expected to be received in 1 999. 

Conclusion 

We appreciate the opportunity to testify before your Coirmittee today to cfscuss the Medicare 
carrier and intermedary medkal review process. We commend you for hokfing this hearing to 
bring together al the staksholders in the business of Medcare to openly (fiscuss the processes 
and problems, understand the goals and limits of eadr, and use this oommunicalion to build a 
health care deUvery system that does defver the appropriate and necessary services and 
hems, while assuring the American tat^yers that their monies are spent correctly. 
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Dr. Dickey. Good morning. My name is Nancy Dickey, I am a 
family physician from College Station. I do still see patients. 

Mr. Shays. Move that microphone a little. 

Dr. Dickey. All right. Usually I do not have any trouble being 
heard — and I am the president-elect of the American Medical Asso- 
ciation. I want to point out looking at my panel, I am not a regu- 
lator, I am a physician and I am representing physicians, but as 
you pointed out, I do spend a lot of my time as a politician. 

On behalf of our 300,000 members, I would like to commend you 
for holding the hearing and thank you for the opportunity to testify 
about Medicare’s billing codes, particularly the recent development 
of the E&M documentation guidelines. 

Everywhere I go today, physicians are angry, downright mad 
about the latest demands of practicing medicine. Any extra time re- 
quired for documentation can only come out of patient care, or as 
you heard so eloquently earlier, come at the end of what is already 
a very demanding day. But let me be clear that as a practicing 
physician, paperwork must not come before our duty to our pa- 
tients. 

That said, the AMA believes that good documentation is an es- 
sential part of quality of care. In addition, a well-documented medi- 
cal record can reduce many of the hassles associated with claims 
processing and it verifies care provided should we be asked by one 
of these fine gentlemen to my right. 

Our written statement details how and why the AMA became in- 
volved in these guidelines and the 1997 revisions that have ignited 
so much controversy. Recognizing that Medicare would review 
E&M coding as it did other services, we felt that physicians would 
be best served if carriers could use — in fact would be mandated to 
use — certain audit criteria reflecting input from CPT coding ex- 
perts as well as practicing physicians. It was also critical that phy- 
sicians have those criteria before any review started. We have long 
opposed any kind of secret audit criteria. This was a chance for 
them to be open and known ahead of time. 

As detailed in our statement, the 1997 revisions follow this ini- 
tial logic. They brought more detailed definitions of various single 
system and multisystem examinations and were found to be in re- 
sponse to concerns that had been expressed. Without those kinds 
of national definitions, carriers were developing their own and 
often rejecting higher level E&M codes for both specialties and 
family practice, either saying the codes did not cover specialties 
doing that intense an exam or family physicians surely never saw 
that complicated a patient. 

These new guidelines took on added importance though with the 
1996 HHS/OIG general financial audit which concluded, correctly 
or not, that a large portion of Medicare services did not contain 
adequate documentation and that as a result, suggested more than 
$23 billion had been spent inappropriately. I will call to your atten- 
tion that of the examples given, only one was of a physician. 

This audit led to the random prepayment reviews that have cre- 
ated a pervasive threat that honest physicians’ medical records will 
be demanded by carriers for review without any reason ahead of 
time to think there is a problem, simply saying we have selected 
your record for today. 
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The heightened fraud and abuse environment has produced a 
chilling factor for physicians. Actually a siege mentality, if you will, 
increasing physician concerns about audits. 

Now the AMA is very appreciative of the cooperative efforts of 
HCFA and especially their willingness to extend the deadline for 
implementing the guidelines. We continue to work with HCFA and 
organized medicine in a three-pronged approach to improve the 
E&M documentation guidelines. Our three goals: First, to protect 
physicians from unwarranted charges of fraud and abuse; second, 
to secure significant changes in the guidelines themselves so that 
any guidelines will enhance the quality of clinical care and maxi- 
mize the interaction between physician and patient, not physician 
and payer; and then third, to provide physicians with an intense 
education program to help them with implementation of whatever 
the fixed, agreed upon sidelines are. 

Working through their State, county, and specialty societies, phy- 
sicians have been asked to comment on changes that they believe 
will be required to make these guidelines functional — ^to give us 
feedback. We have received hundreds already and expect that we 
will continue to receive more. These comments will be discussed by 
medicine’s leaders as well as representatives of the AMA, CPT, and 
HCFA at a special fly-in meeting on April 27. 

But corrections are only one step. We also need a field test of the 
revised guidelines because as you will hear, medicine signed off on 
these guidelines and then as physicians got them in their offices, 
they sometimes did not work — ^they almost never worked the way 
they were anticipated. So we need a field test to pilot study what 
happens. We expect that an extension of at least an additional 6 
months will be needed to allow for the necessary changes, edu- 
cation, and field testing. While we regret the delay, it is more im- 
portant the guidelines are done right, fair and equitably, than that 
we rush to get them completed and out on time. 

We know that right now many physicians and possibly HCFA 
and others view these guidelines not as guidelines, but as iron-clad 
requirements that if they are not followed to the letter of the law, 
will lead to the real possibility of jail time and exorbitant fines. 
Documentation guidelines should assist physicians, they should be 
tools — tools, not rules — so that they can use them and make appro- 
priate documentation, but not take inappropriate patient time in 
order to check off slots someone thinks need to be there. 

Truth is, even in a detailed system like the one we have outlined 
for you, when evaluating and managing complex patients, there 
will be disagreements about the level of service that was given or 
the particular code that applies to a particular service. We want to 
be sure that where there are differences of opinion, they can be re- 
solved short of accused criminal activity. 

Claims reviewers need to be required to use judgment, they need 
to have the appropriate background, education, and training to 
make the judgments and HCFA needs to assure that its medical 
directors apply guidelines uniformly and implement review prac- 
tices that are consistent with the agreed-upon guidelines rather 
than individually applied. 

We have always taken a strong stance against fraud and abuse 
and we stand ready to help identify and stop anybody who is will- 
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fully, intentionally breaking the law or defrauding the Government. 
But medicine is an honorable profession, we believe most physi- 
cians out there are practicing straight-forward, honest medicine, 
and coding as best they can. Where there are problems, we need 
an educational approach. 

We have already started off on what we believe are the right 
steps for correction, we look forward to working with all of you to 
find additional steps and to ultimately end up with a coding and 
documentation system that improves patient care rather than 
threatens the well-being of the profession. 

Thank you. [Applause.] 

[The prepared statement of Dr. Dickey follows:] 
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Good morning. I am Nancy W. Dickey, MD a &ziii)y phyxician fiom College Station, Texas. 
I am Presdem-Elect of the American Medical Acsociation (AMA). On behalf of our 
300,000 membeis, I would Hke to thank you for tfait oppottunhy to testify before the 
Subcommittee on Human Resources of the House Committee on Oovenunent Reform and 
Oversight on development of new documentation guidelines for evaluation and manogemeitt 
(E&M) services artd other issues associated with billing code eoniplexl^. 

Our statement will review foe AMA’s role in developing the Physicians’ Cuacot Procedural 
Terminology (CPT) codes for E&M and other services; review foe background for foe 
AMA’s involvement in foe E&M documentation guidelines; detail out mpoosc to identified 
physician concerns wifo these guidelines, includittg needed educational effiwis by foe 
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tnedica] profinsioiial and the Health Caie Fisandiig Adminiitratxm (HCFA); and outline ok 
suggestioDS for improving implementation of die cuzitat billing vd coding system. 

TheRnleofflieAMAinDervelopiiigCyi'GidesfciEA MSivvifMis 
November 1997 marked the 30tfa annivctaaiy of CPT, an organized Usdng of descriptive 
terms and identifying codes for repotting die services of healtfa professionals. The purpose of 
the CPT is to provide a unifbon language to accurately describe medical, surgical, and 
diagnostic services, providing an effective and unmatched meant of communication among 
physicians, padems, and thud parties. The AMA publidies an i^dated CPT book anti 
associated database annually. As I discuss in more detail below, one of the moat important 
revisions to CPT in the last twenty years was the introductian in 1 992 of an entirely new 
series of codes snd descriptors to report physicians' entiuition and management services. 

In 1981, the federal govemment evaluated several procedure code sets to determine if any 
were suitable for adoption by Medicare as a nationa] uniform standard. Based on this 
evaluation. CPT was adopted by HCFA for the Medicate program because it could be 
icplemented nationally with a minimum of disn^on to existing data processing and 
without fear of increasiog health cate costs; was acceptable to the medical profesaioii; and 
had professional commitment for its maintenance. In 1983, the federal govemmead and the 
AMA entered into a formal agreement whereby CPT was adopted by HCFA for reporting 
physician services under Medicare. Many private insurers and most other government 
programs subsequently began to convert their systems exclusively to CPT. By the U»- 
1 980s, CPT bed become tiie uniform code set used for reporting physician services. Since 
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1983, the AMA has m«;nt«inart CPT undet its agrtemcot with die federal gofvnameot and 
has provided annual updates to HCFA and ils agents at zero cost. 

The AMA has develt^ted acomptehensive structure and made a subsantial commitment to 
maintain and t^date CPT. This has been a process designed and operated to meet the needs 
of the diverse parties dtat rely upon CPT -physicians and their organizations, other healdi 
care providers, public and private payers, and othen who rely upon accurate data on the 
services that physicians provide. 

CPT maintenance focuses on die CPT Editorial Panel, which includes sixteen physicians 
(including one non-MD health cate professional), twelve nominsted by the AMA and one 
each nominated by the Blue Cross and Blue Shield Associadoo, the Healdi Insniance 
Assodabon of America, HCFA, and the American Hospital Association. The Panel meets 
four times annually. In a typical year, it addresses 200 miybr topics, which noimally involve 
more than 2,500 votes on individual items. 

The Editorial Panel is srgjported by the CPT Advisoiy Committees, conqxised of physicians 
and other health professionals repiesenting specialty societies in the AMA House of 
Delegates and sevcnl organizations repr es en ting non-MD/DO health care professionals. The 
Advisory Committees, now lunnheiing over lOO individuals, meet innually. Typically, 
committee membeis also chair their own specialty society coding committees: CPT is thus 
siqipoited by a network of nearly 1 000 praedemg physidans and other health professionals. 
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One of the most inportaiu events for CPT in leceot yean wu Medicare’s transition to the 
resource-based relative value scale (RBRVS}-faesed physician payment system beginning 
January 1, 1992. The RBRVS brought a close focus on CPT, which had been developed and 
implemented before implementatioo of such payment systems. In some h was 

argued that then current codes were not sufScieni to sdequstely, foirly, end uniformly reflect 
tbe ‘Yesource costs” of services, especially the physician “woik" needed to provide a service. 

This deficiency was believed to be particnlaily acute in the “visit and consultatian” codes. 
Data indicated that these codes were used in very diffstent ways by d iffer e ul physician 
speciattiea and aaoas geogiaphic areas. This dispariQr would he unaccqitable with the new 
Medicare payment system, which largely prohibited difieiential Medicate payments for the 
same service across specialty or geographic area. In 19S9, therefore, wifli pasmge of federal 
legislation mandating the Medicare RBRVS, the Edhotial Panel began revising the CPT 
codes for visits and consuhations. It developed new codes for office visits, bocpital visits, 
and consultations, reflecting recomrnendatioDS from a variety of sources of data and 
expertise. Issues considered included using time in coding, the number of levels of service, 
codes for differem sites of service, and different codes for new and established patients. 

As a result, the 1 992 CPT codes for evaluation and management (EdtM) services were 
fundamentally different from die previoos visit and coosultatioa codes. Fot 1 992, familiar 
levels of service - such as brief minimal, md intermediate - were replaced by more precise 
asaigDreent of codes based primarily on tbe extent of history, examiimtion, and on the 
complexity of medical decision-making. Other foctois that could affect the level of service 
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were identified as well, including counseling, coordination of caie, severity of presenting 
condition and iBcc-to*&ce dme taken to pet fo nn die service. 

The Background of the EAM Doaimrntation Guidelines 

It is important to understand the rationale for and nature of the AXlA’s involvement in the 
EdkM documentatian guidelines. In 1992, as riisnitsed, the AMA introduced new EAM 
codes to (1) reflect the fact diet the RBRVS was based on physician woik, (2) as an 
alternative to problematic proposals oSered by other organizations; for example, that EAM 
code levels be based solely on tune rather than reflecting the rlinlral ccarUnt of die service, 
and (3) to respond effectively to the fact diat, by 1992, HCFA was exttaisively downcoding 
physician claims for the previous visit and coosultaiian codes. 

The Exeendve OflSce of Management and Budget (0MB) then mandated that HCFA adopt 
doctonentatioD guidelines to be used for cairicr review of the new EAM codes. In 1994, the 
AMA and HCFA developed an ioitial set of documentation guidelines; the initial reception 
was mixed but familiarity oltitnaiely led to their acceptance. In 1997, the AMA. foe national 
tttedical specialty societies, and HCFA together refined the criteria for single specialty and 
multi-system exams and (urdier revised die 1994 documentation guidelines for EAM codes. 

These revised guidelines were issued last July and educatioo began sbordy foereafiei. They 
have been on the HCFA web page and were featured in the AMA’s oxinthly publication CPT 
Assistant. At the same time, it b clear that our success in informing and educating {foysicians 
concerning these guidelines has been insufficient and must be improved. 
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Although the post- July period brought forward suggested changes from a few specialties, 
some of which were reflected in revisions to the slon and multi-systeni cxaminatiODS, the 
initial dissemination did not involve enough focused infbnnaiioo and assessment 

As W8 recogniaed that a problem was emerging last Fall, we asked for and HCFA quickly 
granted a six month extensioD of the grace period for the new guidelines. In December, at 
our House of Delegates meeting, it became clear that more and better education was not 
enough Our members had profound concerns with the burden imposed by the guidelines, 
and problems with specific areas, most notably components of single system examinations. 

I should underscore that the guiding principle of the CFT Editorial Panel was to allow the 
relevant specialty societies to deteimine the content of their own single system examinations- 
Thus, we worked extensively with and defened to the over 90 specialty societies that are 
members of the CPT Advisory Committee. This process took place over a three-year period 
and we had agreement from the pertinent specialties on the single system examinations and 
the multi-system examination included in the 1997 guidelines. The AMA and HCFA also 
have acted quickly on requests for frirtber refinements that emerged afier July. 

The AMA had opted to worit with HCFA on these revisions because many physicians were 
subjected to downcoding and ar fa i trary Medicare earner peyment policies. In particular, 
many Medicare carriers were arbitiarily denying payments for specialists bilUng for Level 4 
and 5 visits. For example, the Iowa carrier refused to pay ophthalmologists above a Level 3 
because there was no establisbed definition of a comprehensive eye exam. Primary care 
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physicians were aJso being downcoded. Some canicis adopted policies stating that fimily 
physicians could never code more than a Level 3 because "theii patieots were not that 
complicated” Other earners moved to eatablish their own definitions fiv siBgle lysttm 
exams, with no uq>nt from the medical profeaaioa. 

Since its beginning, our woiic with HCFA on this project lefiected our conanitmeot to several 
principles: 

• The need to define with precision the temu used in CPT; 

■ The need to work cooperatively with HCFA on CPT implemenlatiofi; 

• The need to assist physicians, HCFA, and ofiter interested partiea with acemate and 
efficient implementation of the EdlM codes; 

• The need for physicians to document fire clmical care that they provide their pafients; 

• The recognidon that clinical documentation also has uses for payment and utilization 
review; 

• The need for physicians to have advance access to review criteria used by Medicare and 
other piayors, versus secret, “black box" review criteria; 

• The importance of allowing specialties to define the content of their single system 
examinations; 

• The need for cross-specialty comparability in the WDikofeacb level ofEAMsovice; and 

« The recognition that any documentation guidelines must evrdve over time as comments 
ate received and there is experience with their use. 

The Need for Change in E&M DocunKiitation Guidelines 

As emphasized above, it became very clear to the AMA that substantial changes were 
required in the documentanon guidelines before they coiild be implemeoted by the carrier 
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community. We vrtK therefote pleased that HCFA had t^xed to our urgeot request last 
December to delay the impletnentation of the new guidelines fijr six iTtnttth.» 

The AMA is now worldng closely with organised medicine and HCFA to im{tonent a three- 
pronged action plan to te^nd to iwimMiiirA concerns aikl longer term needs for the 
documentation guidelines. The first element is advocacy to ensure that physicians are 
protected fiom unwarranted fraud and abuse peialties when inadvertent codmg or 
documentation errors occur. The second element is enoiring that refinements to the 
guidelines sre comprehensive and result from a process involving organized metficine, the 
CPT Editorial Panel, and HCFA. The final clement is a coottfinaled effort benveen the AMA 
and the other components of organized medicine to coitduct an csciensive e<hirj#i<vn»i effort 
to assist i^ysieians dirring implementation of the fiital revised guidelines. 

Advocacy - With respea to the first elctnem, the AMA has emphasized repeatedly that 
clinical documentation guidelines and needs should not be conftised wifi) fi^ud aixl abuse 
enforcement efforts. I would like to underscore that point today. Pl^sicians are oqaessing 
their very strong and vocal concerns that they could be accused of fraud and abuse for merely 
mi.scoding a claim. On behalf of ottr members, the AMA ifmmtuh that physicians be treated 
as the ethical professionals that we overwhelmingly are. 

Although physicians certainly need to propetly document their services, they must not be 
treated as criminals over what ore very often simply honest differences of opiiiion about bow 
a claim should be coded or documented. Indeed, we must recognize that carrier reviewers 
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have demonstrated a fairly high me of error in reviewing E&M coding leveb and are often 
overturned on appeal. Similarly, ndien the AMA worked with HCFA to validate the 1 992 
E&M codes through application of these codes to clinirsl vigirettes. Medicare medical 
directors consistently coded visit vignettes one level lower than practicing physician 
participants. 

In the heightened fraud and abuse enforcement climate that has arisen in recent years, many 
physicians have come to see the E&M guidelines as rigid rules that must be followed to the 
lener in every instance if serete fraud and abuse penalties ate to be averted. This was never 
the AMA' s intentiotL The guidelines are intended to be a template for reviewers who must 
evaluate medical records to assess coding accuracy, and to serve as a guide for physicians 
and their staffs on how one should code and document EdbM services. 

Nor do we believe that such a rigid application of the guidelines for fraud and abuse is in any 

way supported by cuirent Medicare statute. In a June 17, 1996 letter, the chairs of the tinec 

House Committees responsible for the cuirent fraud and abuse statutes wrote: 

Physicians and hospitals should not be penalised for Inadverlent behavior and errors 
under these anti-fraud and abuse provisions. Thai is why the criminal statute 
contained in this bill requires that a provider have specific Intent to violate the law. A 
provider must have actual knowledge that what he if doing is fi’ouduleni. 

The fraud and abuse statutes contain a "knowing and willful” standard for imposition of 
criminal penalties for coding errors. This standard intentionally makes it more difGcult for 
prosecutors to find a party guilty of fraud because they must prove the party has voluntarily 
and deliberately committed a fraudulent act. As indicaied above, honest disagreements may 
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occur over proper coding between cairiers end pbyiiciens; luch disagreements, however, 
should never resvilt in criminal sanctions or penalties being imposed against the physician as 
long as the physician makes a good fiutfa effort to docunent the care diey provide. 

The overwhelming nuyority of physicians are highly ethical profesaioDals who do a difBcuh 
job under extreme time pressures and must be treated as such. There has never been any 
serious suggestion, let alone evidence, that plqrsicians are a significam source of health care 
fraud or abuse. Nor is there any evidence dut physidans have been unable to code reliably 
or are upcoding since the E&M codes were put in place in 1992. Indeed, many of our 
members tell us that they are downcoding just to be safe. Moreover, wc know fraero is no 
single standard for docuraentahon in the medical record, nor should there be. The text of the 
current revised guidelines is clear that multiple approaches to documentation can be 
accommodated; this point must be emphasized more strongly and clearly in the next version. 

If the next version of these guidelines is to work, documentation should be first and foremost 
a function and byproduct of c linic al care. Physicians and their stafb should code, and be 
able to code, based on friis documestatiotL The sequence should be; (1) document for 
clinical reasons; (2) code frmn documentation; and (3) be able to verify code selection from 
This documentation and associated guidelines based in CPT definitions. 

Moreover, claims reviewers must be required to exercise judgment as they review con^rlex 
clinical doeumcnlation and evaluate related coding — and they must have the training fr> do 
so. We therefore urge that you seek to ensure that HCFA requires proper trainmg in and use 
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of documertation gmdelines by catrier review monh o o the quality of nicli review, and 

has sufGcieat funding to effect the needed staff traiiiing and devdopment. 

The cutrent gnidelinea recognize that some elements of code documeatatioo aic, of necessity, 
subjective, e^tecially those involving the complexity of care ptovided. In the inevitahle gray 
areas, physicians most be afforded the benefit of the doubt, certainly for payment and most 
emphatically for any question of fraud and abuse. Physicians are membeis of a profession 
that has rnaintained a strong and funcdoning code of ethics for more tfaart 2000 years, ethical 
professionals; they must not be viewed as guilty until proven innocent. 

Finally, our advocacy efforts are focusing on the need for a pilot study before the next 
version of the gindelines is folly implemented. Such a study is likely to involve several 
dlScrem methods, geographic areas, and physician specialties. We intend to work 
vigorously with organized medicine and HCFA to see that such a study is completed and 
evaluated before any tequiied use of new guidelines. 

Qianging the Guidelines • Our second priority is to change the guidelines. We know many 
physicians do not think that the current gutdelines have a solid basis in what really luq)pens 
in the treatment room each day. Last December, our House of Delegates CKpeeased diamay at 
the excessive content of the revised E&M guidelines and the increased burden being placed 
on physicians to report informatioti that may add little value to patient care. Our first step in 
developing new guidelines was securing agreement from HCFA foat changes to the 
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giiidelines must be identified systematically and then impkoiemed. We have been very 
pleased at HCFA’s rapid acceptance of tiiia principle. 

Our next step wh to ask the national medical specialty societies, state medical associations, 
organizations representing noo^dD heahfa care professioQals, and larger county medical 
societies, to submit to the AMA their specific comments and suggestions for improving tiie 
guidelines by March IS. We have received over 100 comments on a range of issues, 
including compladty of the guidelines, changes needed to particular guideline components 
and great concern with current fraud arid abuse enfoicemeiO related to E&M documentatioa 

We have begun an intensive ]xcicess to evaluate ibis inibnnation and will use it u the 
foundation for a special “fly-in” meeting to be held with these groups on April 27 in 
Chicago. At the April 27 meeting, members of the AMA Board of Trustees, tire CPT 
Editorial Panel, and HCF A will be available to bear specific problems and to assisi in 
developing workable solutions. We also, by that time, hope to have available for discussion, 
a DCw framework for E&M documentation as well as alternate fotmati tiiat may ease 
considerably their usage in a variety of clinical situatioDS. In addition, the CPT Edhorial 
Panel has been and will be devoting a major portion of hs May and August meetings to 
refining the documentatioa gukklines based on the input received in March aitd Aprfl. 

In developing revisions, the AMA recognizes that HCFA will use these guidelines and 
definitions within the context of the Medicare payment schedule. It is our undcistasKlmg 
that, if HCFA believet that the resulting modifications have lessened the value of the 
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examinatioDS. there may be reductions made in the relative value units (i.e., payment) far 
those exams. This is partkulsly importani in considenng modifications to single organ 
system examinations, where oonsidenble effort has already been made to ensure that the 
‘‘physicimi work” encompassed by those examinations is comparable to the ‘physician woik” 
lepresented by a general multi-system examination. 

We will take a broad and comprehensive approach to the tevisiOD process. Not only must we 
address specific comments and levisioiis on discrete components of the guidelines, we must 
also ensure thst the resulting guidelines are efficient, accurate, and non-buideasome. 
Although specific comments are mote immediately hdpAil than a commeot that ‘‘this is too 
complicaied,” the latter comment is equally important; it must and will be fully addressed. 

Education - We have begun to work with our state, county, and specialty partners on teaching 
materials and tools to increase (he accuracy and reduce coding and documentation burdens. 
Once the guidelines ire revised, we will work with tiiese partners, HCFA, and Medicare 
carriers to ensure that these materials are widely distributed to practicing physicians. 

As part of this effoit, the AMA will use its substantial lesources dedicated to educating our 
members and others who use the CPT codes on proper use of these codes. These resources 
include the CPT I/tformatton Servlet, the montiily publication CPT Astlsrani, annual CPT 
publications, the AMA “Web Page," train the trainer and other education sessions, and 
cooperative efforts wdth our parmets in organized medicine. As part of this latter effort, we 
are establishing a clearinghouse of educational materials on E&M documentation- 
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Ultimately, we will need a coordinated educational effort involving the states, ^tedalties, the 
caniers and the AMA if we are to assure that physicians properly understand the revised 
guidelines. As I have mentioned, we also need assuranees from HCFA that diey wUl a 
concerted effort to thoroughly educate all those eankr personnel involved in reviewing the 
adequacy of physician documentatioa. 

The AMA also wants to ensure that physidans have enough lime for pilot testing and 
education before new guidelines are mandatory. As a result, wc have already begun serious 
discusskuis with HCFA about an extension of die current grace pedod by at least an 
additional six months and are optinustic that we will have a fovonble deddoo. By the end 
of this month, we will hav e a better idea of die time needed in complete needed revisions. 

Related Recommendations to Simplify the Coding and Billing Process 

We welcome your interest in our suggestions to simplify the coding and billing process. 

Given tbe subject at hand, our comments will focus on E&M coding and documentation. 

First, it U clear that physicians need better tools to code EdtM services accurately and to 
document the basis for tbeir coding decisions. We are committed to working widi onr 
parmers in organized metficine, HCFA, and other interested parties, to develop and 
disseminate such tools. Already, we have made a major emphasis in tbe CPT book to 
provide coding guidance, clear definitioiis of terms, and vignenes of typical clinical cases for 


each level of EdhM service. 
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Second, aU parties ~ patients, physicians, and HCFA - tie best served when the claims 
payment process is automated, without requests for further documentation from physicians to 
support coding decisions. For physicians and carriers, processing these paper records is a 
major administiairvc burden that detracts from patient care and e£ficie&t claims operations. 
For patieots, each submission of confidential medical records to canieis is a potential 
violation of the sacred and private relationship that exists between patient and physician. 

Third, we dverefore urge HCFA to conclude as quickly as possible the current random 
prepayment reviews of E&M services and to otove as quickly as possible to a focus on 
coding patterns, targeting education and review «here frterc is reason to suspect a problem. 
Random reviews, especially with coacem about aggressive fraud and abuse enforcement, 
make all physicians feel vulnerable to arbitrary earner dedsions on code levels and 
documentation. This environment makes physicians feel they must treat the documentation 
guidelines as a sword of Damocles over their beads, regardless of the extent to which they 
are coding in an accurate manna, or perhaps eves under-coding to be on the safe side. 

Fourth, on a related point, we urge that use of the guidelines emphasize targeted education 
rather than punitive down-coding, payment reduedons, or alJegaiiom of fraud and abuse. 

Fifth, we believe that physicians are owed a voy clear and unambiguous statement of the 
manna in which fraud and abuse statues wiU be applied to coding and documentation issues. 
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Sixth, we urge diat carrier budgets allow sufficient staff and noo-staff resources aad time for 
effective traising of physicians and carrier staff in accurate coding and documentation. 

Finally, the Medicate catiier appeals process must be sensitive to the identified piDbknis 
with the cuneat E&M documentation guidelines. Physicians should be afforded an efficient 
process for appealing downcoded or denied claims. 

Conclusions 

Please be assured that the AMA recognizes titat clinical documentation is essential to good 
patient care and has a carefully dicimsctibeti role to play in payment validation. We hope 
new guidelines will ultimately encourage and assist physicians and other heaMi care 
professionals in providing proper docomentation. We ate also mindful that the time requiied 
for docomentation, beyond what is clinictlly necessaiy, can only come out of patient care. 
Patient«doctor relationships already feel the crush of time. 

Moreover, phyticians must be able to provide high quality, well-documented patient care 
without laboring under the fear of unwarranied fiaud and abuse penalties snd prosecution. 
This outcome is only possible dirough accurate provision of accurate infemution to 
physicians by enfotoement bodies and through needed changes is cofoTcemeol approaches. 
We welcome your support for these propositions. 

Thank you for die opportunity to share our thou^its with you. We look forward to woridng 
with you to address these critical issues. 
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Mr. Shays. Thank you very much. 

Before calling on Mr. Snowbarger, I am now going to repeat the 
question I had. I would like, so we know how many are on our 
third panel, to help me gauge time on this panel. How many would 
like to address — you will not be sworn in, you will just be invited 
to give testimony. We will probably not be asking questions, just 
allowing you an opportunity in the audience to make statements. 
How many would like to make statements? If you would keep your 
hands up nice and high — all the way up please; 11. Well, that is 
going to give us about 3 to 4 minutes per person, at least 3, we 
will leave it at that. 

What I am going to do is to ask, if you do not mind, Larry 
Halloran will give these forms out. The reason we are giving the 
forms out is that we need the recorder to be able to record your 
statement as you make it and we need your name and address for 
that purpose and then we will take the number and we will divide 
you into groups. We are going to divide you into groups of four and 
we will call one group up and then the next group and so on. 

Let me also make an observation before giving the chair to Vince 
Snowbarger, that I get the sense right now that we are kind of like 
ships passing in the night because the cases that I am seeing, I do 
not think any physician who has testified, an administrator would 
not applaud you for. So it is a question of how in the process of 
getting those individuals who truly have done very crooked things, 
we deal with the fact that I know even in my own district, 1 of 435 
districts, that I have had physicians come to me and say they are 
being basically shaken down in a sense, coded lower. “Do not do 
what you think is right, you made a mistake here, by the way, your 
name may be in the newspaper.” I think they care less about the 
fine than they care about the fact that for 20 to 30 years they have 
been practicing physicians and their names will be in the news- 
paper as someone who potentially has committed fraud. So I am 
going to want to make sure that those of you who were here, and 
I think most of you were, can kind of address the concerns to see 
if there is not a way to solve the problem that we were hearing this 
morning without making your jobs more difficult, yours as prosecu- 
tors and yours in HCFA as to how we do the coding. 

So with that comment, I am just going to now recognize Vince 
Snowbarger. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

Kind of along the same lines, I do not know where to start be- 
cause again, the testimony is just kind of going in two different di- 
rections here. But let me try to focus just on the efforts that you 
each have been making. 

Fairly simple question I think, Mr. Williams, have your inves- 
tigative efforts increased recently in the area of Medicare fraud and 
abuse? 

Mr. Williams. Yes, they have, in the last 2 to 3 years, sir. 

Mr. Snowbarger. And at whose behest has that happened? We 
just all of a sudden figured out we have got fraud and abuse out 
there and decided to run out £ind investigate or has there been a 
more concerted effort to deal with the issue? 

Mr. Williams. Well, I think complaints have just been building 
over the years and it is sort of like other waves that come through. 
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it gets to a point, and of course with Medicare, the tremendous 
amount of money out there, and complaints come in because of 
that. 

Mr. Snowbarger. What kind of training does your investigative 
staff have, in terms of investigating these matters? 

Mr. Williams. Our investigators are HHS and the Federal Bu- 
reau of Investigation and all of the training courses that are given 
to those agencies. 

Mr. Snowbarger. Do you have practicing physicians as inves- 
tigators? 

Mr. Williams. I do not have any investigators in my office, we 
rely upon the FBI, the HHS and the professionals. 

Mr. Snowbarger. Maybe I will move the question over to Mr. 
Kopf and ask the types of investigators that Mr. Williams relies 
upon. What kind of training do they have? 

Mr. Kopf. Our investigators are trained in doing criminal and 
civil investigations, white collar crime investigations. What we look 
for when determining whether there has been knowledge and in- 
tent is the advice of the contractors through their professional re- 
view organizations, through their nurses on st^, to indicate 
whether the diagnosis was improper, whether there was upcoding 
involved or things of this nature. 

Now most of our cases, all of our cases in fact deal with flagrant 
violations of the Medicare regulations. We do not, to my knowledge, 
for the length of time I have been with the OIG, and I was with 
the FBI before, have we ever investigated or prosecuted anybody 
because of an error. 

Mr. Snowbarger. I really do not think you have given a comfort 
level to the folks sitting out in the audience that they do not need 
to worry about things if they are good. 

Let me, Mr. Kopf, follow on with a different line of questioning 
here. We have talked about the audits that you are doing with 
health care providers in terms of their billing. Obviously the Office 
of Inspector General would also have some obligation and some 
duty to investigate within the system, within the administration of 
the system. And I had a question, have you ever audited either the 
intermediaries or HCFA, in terms of the advice that they give out. 
When someone calls in, they are given some interpretation of a 
rule. Have you ever followed up to find out whether or not if the 
doctor codes in that particular way that it is ultimately paid, the 
quality of the advice? 

Mr. Kopf. We have had a few instances in which it looked like 
there may be a fraudulent activity occurring, and when we checked 
further during the course of the investigation found out that either 
the local contractor or HCFA central had given conflicting advice 
and in fact that was not the case, and the case was dropped. There 
was one in particular that had to do with some 110 hospitals with 
installing heart defibrillators that were experimental. According to 
the Medicare guidelines, this was, quote-unquote, illegal. When we 
looked further into the situation, we found that all the hospitals 
were doing it because it was a quality of care issue in the patient’s 
best interest. That regulation was changed and there was no crimi- 
nal or civil action pursued in that matter. 
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Mr. Snowbarger. But the only time you have looked at this in- 
ternal advice system is focusing an investigation on a health care 
provider, finding out through that investigative process that there 
may have been something internally wrong. You have not gone di- 
rectly after the internal 

Mr. Kopf. We do conduct internal audits on the contractors and 
we do have several ongoing investigations against the contractors 
for their participation in what we think is fraudulent activity. 

Mr. Snowbarger. And are we assuming that the contractors are 
defrauding or have they called into HCFA and asked for advice on 
how something ought to be billed and gotten bad advice? 

Mr. Kopf. In the investigations that we are doing, the contrac- 
tors are actually committing the fraud. 

Mr. Snowbarger. OK. 

Mr. Kopf. In the other instances, our auditors go in and we work 
with HCFA to look at the regulations. 

Mr. Snowbarger. Mr. Tilghman, if I can shift over to a different 
line of questioning, you have done a very good job of reporting, 
from a Government standpoint, to the extent that I have got so 
many figures floating around in my head from your comments, that 
I am not sure I followed ever 3 rthing. 

You were talking about the report that came out last summer 
and if I heard you right, you said that that basically was from a 
sample of 5,000. 

Mr. Tilghman. Correct. 

Mr. Snowbarger. 5,000 out of what universe? 

Mr. Tilghman. It would have been a total of 800 million that 
would have been processed in fiscal year 1996. 

Mr. Snowbarger. I am sorry, eight 

Mr. Tilghman. 800 million claims that would have been proc- 
essed in fiscal year 1996. 

Mr. Snowbarger. OK. I thought I heard you say that in that 
sample of 5,000, that there was a fairly high rate, 90 plus per- 
cent — and I have got it written down as compliance rate, but I am 
not sure I know what I am talking about. Do you remember the 
90-percent number? 

Mr. Tilghman. What I said initially was in the 5,000 claims that 
were picked at random, and it was a scientifically based sample 
that they used to project to the overall universe, that they did the 
review in two phases. The first phase was they looked specifically 
at what the contractors would have seen, the claims form that 
came in, the edits that would have been run, and based on that, 
there was only a 1-percent error rate in the way we paid claims. 
But you have to keep in mind that we do not request documenta- 
tion from the providers when we process the claims. We do it all 
electronically. The second phase is where they went out to the pro- 
viders that submitted those 5,000 sample claims and said, “Send 
me the documentation that you should have in your records to 
show that this bill is in fact supported.” That went out three times. 
It went out first with a written request, then they went out with 
a second written request for those that did not respond and then 
they made a telephone call on those that still had not responded, 
and then based on the documentation they got from that, they did 
the second review and that is where they identified the 14-percent 
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error rate and the $23 billion error rate was on the documentation 
provided for those 5,000 sample claims. 

Mr. Snowbarger. OK. 

Mr. Shays. You could do an auction. 

Mr. Tilghman. I know. 

Mr. Shays. You do not even take a breath. [Laughter.] 

You are awesome. 

Mr. Tilghman. I know, you are right, I talk too fast and I stutter 
and I swear sometimes. I have tried not to swear today. 

Mr. Shays. Let me just say something to you and I do not mean 
to be facetious, but you have got to slow down a little bit. I feel 
what you say is important for us to hear. 

Mr. Tilghman. Good. 

Mr. Snowbarger. Let us go to the 14-percent error rate that you 
talked about. I think you said most of that was deficient docu- 
mentation? 

Mr. Tilghman. Correct. 

Mr. Snowbarger. Three of five cases was deficient documenta- 
tion. I guess I have a couple of questions, maybe we can start with 
this one first. When you looked at that sample of 5,000 and you 
boil it all down and you come out with a 14-percent error rate, is 
that error rate based on, for lack of a better term, a snapshot at 
one point in time? In other words, do you follow those claims 
through after new documentation is provided to find out how many 
of them were legitimate claims just poorly documented? 

Mr. Tilghman. The auditors did not do that. After the audit re- 
port was issued, we at HCFA then are following through on those 
5,000 sample claims to see — if we cannot get documentation, we 
are denjdng the claim, we are asking for the money to be repaid 
where it was overpaid, and so on like that. We do not have the in- 
formation yet to exactly break down what were the results of the 
5,000 clEums. We are probably 3 or 4 months away from being able 
to do that, but it is something we are tracking. 

Mr. Snowbarger. Well, how is that going to affect the $23 bil- 
lion that someone has estimated has been wasted, if we do not fol- 
low through and find out that ultimately down the road it actually 
got paid, maybe at a lower level, maybe — or maybe not at all? 

Mr. Tilghman. For now, we are accepting the $23 billion pro- 
jected overpayment as in fact correct based on the information that 
was available to the auditors at the time that they did it. And we 
are not trying to dispute that there was a 14-percent error rate or 
a $23 billion projected overpayment. 

Mr. Snowbarger. My concern about that is that we have made 
some pretty specific budget recommendations and assumptions on 
that $23 billion and what you are telling me is that once you follow 
these 5,000 cases through, there may be reason to find that there 
was not the $23 billion there, and we have already 

Mr. Tilghman. We do not know yet, we do not know yet whether 
that is the case. 

Mr. Snowbarger. I understand that, but $23 billion was — ^you 
know, it was etched in stone last summer as the amount of money 
and my concern is as I looked at the study, it looked like it was 
taking one case and saying how did you do this, it was done wrong, 
OK it goes in the bad category, when if you follow that case 



153 


through and more documentation were provided, then ultimately it 
was a claim that was paid. 

I guess that leads us to a different question which is who makes 
the decision about when documentation is insufficient? 

Mr. Tilghman. First off, keep in mind that we do not request 
documentation on the great hulk of claims that we process. We 
started a prepayment review of claims in September 1997, as a re- 
sult of the CFO audit that was issued, as a way to maybe improve 
the documentation levels by physicians, and that is one of the rea- 
sons that you heard a lot of physicians who are concerned about 
that right now. 

On those, we asked the contractors to pull a random sample of 
claims with a specific focus on E&M services, on a prepayment 
basis and then contact the physicians that are involved in that 
sample and ask them to send in documentation to show that there 
is adequate documentation before we pay the claim. We give them 
30 days to submit the documentation. If they do not submit it with- 
in 30 days, we deny the claim. If they do submit the documenta- 
tion, basically one of three outcomes could happen. First off, the 
documentation will support the bill, in which case the carrier 
would go ahead and pay it. The documentation might show that 
the bill is coded wrong, in which case they would change the code 
and pay it based on what the code should have been based on the 
documentation provided. 

Mr. Snowbarger. Let me go to a more specific question. Who is 
making the decision that they do not have enough documentation? 

Mr. Tilghman. The carriers are doing that. The specific type of 
people they have on board that do that would be primarily nurse 
reviewers, unless they have a specialty claim that would come in 
say from an ophthalmologist, in which case they would then con- 
sult with a specialty ophthalmologist to review that particular 
claim prior to making a decision, although I would defer to Mr. 
Watson 

Mr. Snowbarger. So you are saying people at each local inter- 
mediary are making decisions about the level of documentation. 

Mr. Tilghman. Yes. 

Mr. Snowbarger. How many intermediaries do you have across 
the United States? 

Mr. Tilghman. I am sorry, I could not hear the last part of your 
question. 

Mr. Snowbarger. How many intermediaries do you have? 

Mr. Tilghman. We have got a total of 60 contractors in the coun- 
try that we deal with. 

Mr. Snowbarger. So you have got 60 contractors perhaps apply- 
ing different definitions because they make these decisions locally. 

Mr. Tilghman. Here we would be talking about the carriers 
which would be our part B contractors, we are looking at 30-35 or 
so carriers that would be involved in this particular type of review. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

Mr. Shays. Thank you. Mr. Barrett. 

Mr. Barrett. Thank you, Mr. Chairman. 

Dr. Dickey, congratulations again to you on your election, or 
whatever exactly may be the case. 
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Maybe you were in the room earlier in the day when I was tadk- 
ing about the AMA’s role in this. Can you give me a little more his- 
tory on the AMA’s role in developing this? 

Dr. Dickey. Sure. I think it is important to know that the AMA 
got involved in coding back in 1928. In 1963, we published our first 
predecessor to this book, it was then called CMT, and in 1983, after 
spending what, 60 years I guess of developing a nomenclature to 
help collect data, talk better to one another, understand the nu- 
ances of communicating, HCFA decided that they wanted to use a 
single coding system in terms of billing. And so in 1983, AMA and 
HCFA signed an agreement to use the CPT codes in Federal pay- 
ment systems. We have, since that time, had an annual update of 
the CFT codes that indicate new things that come into medicine 
and changes that require some modification to the codes. 

Then in 1991, I think I have got my dates right, with the new 
RBRVS, there was going to be substantially more money going into 
office visits, it was felt that the coding for those needed to be 
looked at. So using our existing system, which is an advisory 
panel — an editorial panel and an advisory committee representing 
virtually all of the specialties in the country, they looked at the lev- 
els of service, those are the five levels multiplied by different sites 
and so forth, and defined what those levels were. And it is done 
by this advisory panel which is an AMA project but has input from 
specialty organizations and then as a result of AMA’s contract with 
HCFA becomes the mechanism HCFA uses to bill. 

Mr. Barrett. We have heard the controversy today obviously. Is 
the AMA now taking an approach to collapse some of these or to 
simplify this? 

Dr. Dickey. Well, actually there were fewer usual office visits 
until we looked at the E&M codes as a result of RBRVS and I 
heard the panel this morning and shared with a couple of them in- 
dividually that there is a great deal of difference of opinion among 
physicians about whether they want to simplify it, that is, collapse 
it together or whether they want to spread it apart. 

Mr. Barrett. I do not mean to interrupt you, but — so what we 
heard earlier, do you think that that is the majority view or the 
minority view? Again, just out of curiosity. And I hate to put you 
in that position. 

Dr. Dickey. I have not done a survey on it. I have to tell you 
that facing the current documentation requirements and our lack 
of trust that these gentlemen to my right really will not come after 
us for occasional errors, physicians are saying give me something 
easier. 

Mr. Barrett. OK. 

Dr. Dickey. But then when they try to use a set of numbers to 
describe what they do all day every day, they say wait a minute, 
that patient with a sore throat that came in took me a couple of 
minutes, I had to look at a lab test and do an exam, is not the 
same as the patient who is not a new patient but has diabetes, 
high blood pressure, a family history of heart disease. And if I have 
to collapse that together, it is not the same process at all. I spent 
45 minutes with one person and I spent 4 minutes with another 
person. I worked very hard to determine what to do with this per- 
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son and this one was pretty straight forward, probably a third year 
medical student could have dealt with that particular person. 

Mr. Barrett. Which would argue against single 

Dr. Dickey. And that is what led to the expansion of the codes. 

Mr. Barrett. Let me ask you this, if I may. As I assume you are 
aware, the Balanced Budget Act of 1997 required that changes to 
the Medicare billing be made in a budget neutral fashion. Now ad- 
mittedly Congress just missed that go^ a little bit on the transpor- 
tation bill where we ran over by a mere $30 billion, which I think 
will embolden groups to say well, if Congress is not paying any at- 
tention to it, why should we. But having said that, my fear is that 
in the medical community there is this belief that we can fix this, 
it may cost a little more money, maybe we can have a code that 
is sort of in the midrange and maybe it will mean that Medicare 
spending will go from $211 billion to $220 billion, but that is OK. 
I do not know that that is going to work with Congress and I am 
wondering whether you feel that the medical community recognizes 
that whatever changes are made are supposed to be budget neu- 
tral. 

Dr. Dickey. I think they recognize that. The problem is that 
budget neutral is something we talk about when we come visit our 
Congressmen’s offices. Seeing patients every day in our office, try- 
ing to honestly get paid for the services that we render, and then 
getting letters that threaten us with fraud and abuse or worse yet 
have three-inch letters on the bottom that say dear patient, here 
is your bill, here is what we paid your doctor. If you have some rea- 
son to think they are lying, cheating or stealing, please call us, 
make it a little difficult for us to practice medicine. [Applause.] 

Mr. Barrett. Let me stop you there, because this is a serious 
problem. We are going to get — ^it is going to be $211 billion and we 
can write you a check for $211 billion and you can divide it. You 
are still going to have physicians who are going to say I want a 
bigger piece of the pie. You are going to have hospitals say I want 
a bigger piece of the pie. And I do not know how you come up with 
the perfect system. So I think it is simplistic to say that we are 
just beating up on you. 

Dr. Dickey. Congressman, I do not think we are saying that. I 
think what we are saying is that our experience has been in the 
past that it has not been an equitable system. Let me give you the 
example I am much more familiar with because it has kind of 
played itself out. 

Mr. Shays. Excuse me, I just want to make sure. You said it has 
not been that corrupt a system — I missed what you said. 

Dr. Dickey. No, I said we are not trying to suggest that you just 
give us more money and we will be happy with it. We want the sys- 
tem to work, but at the same time, our experience has been that 
it has not always been applied ve^ fairly or equitably. So, for ex- 
ample, if the PRO system in the mid-1980’s 

Mr. Barrett. I am going to have to stop you there because I am 
running out of time, and maybe I will come back to it because I 
want to beat up on them a little bit too. I think I understand your 
point on this side. 

Mr. Tilghman, I am going to shift gears a little bit to the PATH 
audits and give you the experience from my State. And now I am 
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sort of flipping on the other side here because with PATH audits, 
which I assume you are familiar with, we have a medical college 
in Wisconsin who is getting dinged big time for not complying as 
they should have. They, of course, come to me, ask me to defend 
them. I am concerned, I do not want to be in a position where I 
am defending someone if there has been fraud and abuse. So I look 
at it and I find that the argument that is being made to them is 
that the regulations are clear and your fiscal intermediary in Wis- 
consin, Blue Cross and Blue Shield, was very clear to you as to 
what the requirements are, so pay up — pretty open and shut case. 

Then I read about other States where the directive was not given 
and I think well, geez, if I am an administrator at the Medical Col- 
lege of Wisconsin and I am talking to someone from the Medical 
College of Connecticut or Kansas and they are not being required 
to submit billing the same way I am, maybe they are not so clear 
after all. So rather than paying millions of dollars, I am going to 
just wait. So I think in the rem world that is probably what hap- 
pened. 

What happens then with HCFA is HCFA comes to these other 
States and says well, your fiscal intermediary did not give you the 
clear instructions that the fiscal intermediary did in Wisconsin, so 
we are going to let you off the hook, we are going to let all these 
hospitals in New York off the hook, all these hospitals in Massa- 
chusetts off the hook. And I am thinking if these regulations are 
so clear, why is HCFA not going after the fiscal intermediary for 
not doing its job? [Applause.] 

Can you answer that question? 

Mr. TlLGHMAN. That is a hard question to answer. [Laughter.] 

The regulations and a lot of our policies are very difficult. I 
spend my career doing that and they are very hard to understand 
in many cases. As I said, we employ about 60 contractors nation- 
ally, we have 10 regional offices. 

Mr. Shays. Turn the mic a little more in front of you. 

Mr. Tilghman. And there are variations that come to our atten- 
tion between carriers and intermediaries and between HCFA re- 
gional offices in the way we interpret various policies. When we be- 
come aware of those, we try to fix them and we try not to cast 
blame on those people that may have been in a situation where 
they got a slightly different interpretation, that once we got our 
heads together and figured out, no, we did not quite understand it 
this way, here is the way it should have been and reach some con- 
sensus on it, we try not to go back and cast blame on somebody 
who would be blameless because they were following instructions 
they were provided by our people. 

Mr. Barrett. Let me ask Mr. Kopf the same question. If these 
rules are so clear and the Government has been defrauded of 
money, should the responsible party not be paying and if it is not 
the medical school and the regulations are clear, then it would be 
the fiscal intermediary. 

Mr. Kopf. Well, again, it is an interpretation of what they are 
being told. In instances — ^you are correct, in instances where the 
fiscal intermediary has given direct directions to the particular hos- 
pital on how things are going to be paid, they are now being pur- 
sued. So your question is what do we do with the fiscal inter- 
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mediary. There are a couple of things. HCFA has the right and the 
responsibility that if that contractor is not living up to that portion 
of the contract, throw them out of the program. 

Mr. Barrett. Is that being done? 

Mr. Kopf. In the review of contractors — the contract has to be 
reviewed every year and it is based on the contractor performance 
evaluation plan I believe. Now if that contractor performance eval- 
uation plan or CPEP has been in any way modified or documented 
to show errors in favor of the contractor, then the Office of Inspec- 
tor General, the investigative branch, goes after that particular 
contractor criminally because that is a violation of law; and yes, we 
have thrown contractors out Blue Cross and Blue Shield of Michi- 
gan; Blue Cross and Blue Shield of California. 

Mr. Barrett. OK. Do you know whether in the PATH audit 
there are any current intentions of going after fiscal inter- 
mediaries? 

Mr. Kopf. That I do not know, sir. 

Mr. Barrett. Could you find that out? And I would be curious 
if that is not the case, because I will tell you how I view it as a 
representative from Wisconsin, I view it as States frankly with 
more political power getting funding from the Federal Government 
that the State of Wisconsin is not receiving, if these States are 
being let off the hook. And again, I am working under the assump- 
tion that I hear from HCFA that these regulations are so clear. If 
these regulations are so clear, then everybody should pay and ei- 
ther the medical schools pay or the fiscal intermediaries pay. But 
in those States, I do not see how you can, from a justice standpoint, 
say justice is done by having hospitals pay but we are not going 
to go after the fiscal intermediaries. 

Could I have another minute or two? 

Mr. Shays. Keep going. 

Mr. Barrett. Mr. Williams, if I could ask you a question about 
the False Claims Act. Again, I assume that you heard the testi- 
mony earlier today from the hospitals who are not happy with the 
False Claims Act. 

Mr. Williams. Yes, sir. 

Mr. Barrett. Do you feel that that statute — and the concern I 
have and I think you may have heard me raise it, I think that 
there has to be more than just back payment plus interest. I think 
at a minimum, if you are going after treble damages, you have a 
higher burden of proof than preponderance of the evidence. And my 
understanding is right now you can get treble damages with pre- 
ponderance of the evidence as opposed to clear and convincing evi- 
dence. Do you think that that is fair or do you think there are 
changes that should be made here? If you could comment on that. 

Mr. Williams. I think that maybe the test is reckless disregard 
or deliberate ignoremce is what we have to show under the False 
Claims Act. And to do that — and they have to knowingly do those 
things. Knowingly means that a person has actual Imowledge of 
the information, he acts in deliberate ignorance of the truth or fal- 
sity of the information or acts in reckless disregard of the truth 
which means burying their head in the sand and saying well, I do 
not — ^I am not going to follow them, I am just going to 
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Mr. Barrett. But are they correct when they say that the bur- 
den of proof is a preponderance of the evidence as opposed to clear 
and convincing evidence? When you use the word reckless, I gen- 
erally think that you need to have clear and convincing evidence. 

Mr. Williams. The burden is not clear and convincing evidence, 
sir. I do not think that there needs to be a change because I think 
we need to have some kind of remedy in the civil area to recoup 
all of the losses. 

Mr. Barrett. And I agree with you. But can you think of an- 
other area of the law where we have treble damages but we do not 
have a higher burden of proof? 

Mr. Williams. Well, we use the False Claims Act in other areas 
of the law. 

Mr. Barrett. But other than the False Claims Act. Again, am 
I wrong? Am I too far away from school to think that in cases 
where you have treble damages, that is not quite criminal but you 
are getting pretty close? And it is then appropriate, because it is 
somewhat akin to punitive damages, to have clear and convincing 
evidence. 

Mr. Williams. You are correct, sir, but I think there is good rea- 
sons for that as I had earlier mentioned. And again, the False 
Claims Act has not been applied strictly to health care areas. In 
fact, I think the amendments in the early 1980’s did that, and I 
think the reason for that is because otherwise, we do not have any 
way, any incentive for say in the cases I gave earlier to recoup. If 
there is no incentive for say a hospital — and I am sure there is no- 
body out here, people here are not in that category or they would 
not be here — if there is no incentive other than if I get caught, all 
I have to do is pay back what I took wrongfully, then the chances 
are whoever is engaged in that kind of mindset is not going to do 
that. 

Mr. Barrett. Thank you, Mr. Chairman. 

Mr. Williams. I could give you — ^I think the 72-hour window is 
a very good example of that, that project. 

Mr. Shays. This has been an interesting day for us. The first 
panel spoke and I followed what they were saying. I am following 
what you are saying to a degree, but I truly believe that we are 
looking on one hand at the practice of medicine and the subtleties 
of the healing arts and on the other we are looking at enforcement 
of law, the blunt exactitude of — and the bottom line for me is try- 
ing to have a sense of what the balance is. And I am really hearing 
two separate things. I truly think we are ships passing in the 
night. You all are going after significant waste, fraud and abuse 
and you are doing quite a good job at it, in my judgment. And yet 
we are hearing individual practitioners all around the country say- 
ing that the law that we passed to make health care fraud a Fed- 
eral offense for both public and private billings is being used to in- 
timidate individual physicians who frankly — ^maybe some game the 
system to make it work and we now have to deal with that — ^but 
candidly a lot of others are just filling out forms the way they think 
they need to. 

I am just giving this observation because then I want to jump in. 
I think that the medical community, particularly your members, 
are going to have to come to grips with this — that if they allow for 
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so much variation in coding, it is going to be too subjective. And 
they are going to have to give up the fineries of being able to allo- 
cate what they think are legitimate billings to allow for more clear 
definition and they are maybe going to have to give up some bill- 
ing — some revenue in one sense, but it would seem to me HCFA 
would come in the other way and say well, we do not have to see 
as much coding and documentation and so on, we will try to find 
out what that number should be and split the difference with you. 

I mean, that to me, in a perfect world, would be where we would 
want to head. I do not like the idea that we are — I mean I read 
through some of the cases, Mr. Kopf and Mr. Williams, that you 
cite and I am outraged by those cases. I am just not sure how that 
responds to what the doctors have said to us. 

So what I want to ask you is I think all of you were here in the 
previous testimony and I appreciate the fact that you were here. 
Would you comment to what you heard this morning and tell me 
how that fits into what you do in terms of your work as a prosecu- 
tor, your work as inspector general, your work as HCFA and your 
work particularly as someone who is dealing with billings for a 
large organization and then. Dr. Dickey, I would like you to re- 
spond to the comments you heard before. So I want you to try to 
tie in what you do and what you heard in the earlier panel. 

Mr. Williams. Chairman Shays, first I want to say that I appre- 
ciate Bill Robertson, the senior executive officer of the Shawnee 
Mission Medical Center’s comment about the U.S. Attorney’s Of- 
fice, that we work 

Mr. Shays. He is a good man. 

Mr. Williams. He is a good man. We try to work with the medi- 
cal community and if I could, just one of my attorneys that I have 
in the area gave 23 speeches between May 1993 and October 1997, 

II to doctor, caregiver, hospital groups, 2 to Medicare beneficiaries, 
7 to attorneys and paralegals, 3 to insurance companies and audi- 
tors and I have 2 other attorneys that gave at least 15 to 20 be- 
tween them combined within the — ^at least within the last year. 

Mr. Shays. And scared the hell out of them. [Laughter.] 

Mr. Williams. No, I do not think any of them said your name 
is going to appear in the paper if we come to your door. And they 
have always given them 

Mr. Shays. With all due respect, we are here — ^we are not in San 
Francisco, we are here because Vince Snowbarger just heard too 
many comments and I said I am hearing the same thing in Con- 
necticut, and Mr. Barrett is hearing comments like that in Wiscon- 
sin — all over the country we are hearing this. 

I know you have tried to do outreach, but I am trying to say to 
you tell me — give me some examples of the fraud, without using 
names, of individual practitioners, give me an idea of the kind of 
thing you see individual physicians do that you think is so out- 
rageous. Do you think we need to simplify the law, do you think 
we need to simplify the coding? That is what I am going to ask all 
of you. 

Mr. Williams. What I see, listening to the testimony this morn- 
ing, honestly is a misconception by the medical community of what 
we are looking at and it may be two ships passing in the night be- 
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cause we do not go after the honest mistakes, it just does not hap- 
pen. 

We have a number of investigations going on right now in the 
State of Kansas in the medical area and without naming numbers 
or types of professions, but in the medical care area, that is going 
on to determine whether or not there are violations of the law. I 
gave you the earlier examples of the psychiatrist. I have some 
other examples if you would like them. 

Mr. Shays. Let me just ask you, are you sending physicians let- 
ters saying that we just want to do a routine audit, or is that the 
Inspector General? Are they getting — ^bottom line, we look at 1 or 
2 percent of the billings, we look at 5 percent approximately of the 
billing charges. So a lot of people are not being looked at. But do 
you send out a notice to a physician and say, “we have reason to 
suspect that you are not properly billing Medicare?” I mean, 
what — how does the notice come? Describe to me the process. 

Mr. Williams. No, we do not send out what is called demand let- 
ters. We have not done that and we do not do that in the District 
of Kansas. If we get evidence of possible violations of the law by 
the hospitals or doctors, we try to create a dialog, we send out what 
we call contact letters and invite them in and say this is 

Mr. Shays. What does a contact letter say? 

Mr. Williams. Basically it says that we have these allegations 
of improper conduct and we invite you to the office to talk with our 
attorneys. [Laughter.] 

Mr. Shays. And the bottom line to that is that if I were a physi- 
cian — I am not saying that you — ^you have got to make contact, but 
if I were a physician, I would care less about what it would cost 
me, if I had practiced 30 years in the community, 20 years in the 
community, 15 years in the community, than about the thought 
that I would even have to walk into your office. That would fright- 
en me, scare me, make me want to leave the practice, and the more 
honest I was, the more I would feel that way. And so I do not know 
what the alternative is but — so you invite them in 

Mr. Williams. Chairman Shays, but I do not have any cases 
where somebody has been practicing 15, 20, 30 years and been 
doing an honest job all those years — ^we do not have any cases. The 
type of cases that we prosecute are the type that I have earlier de- 
scribed, of just those few people in the State of Kansas, but it 
amounts to an awful lot of dollars. So I do not have an example 
and I did not hear the panel this morning describe any examples. 

Mr. Shays. How many letters like that go out a year, do you 
think? 

Mr. Williams. From oui- office? 

Mr. Shays. Yes. 

Mr. Williams. I do not have a number, but probably within a 
year’s period maybe 100 or less. 

Mr. Shays. To physicians? 

Mr. Williams. No, not necessarily to physicians, to hospitals, to 
individual practitioners. I would say to physicians, very, very few. 
Now that does not mean that if we have an M.D. out there that 
is one of that small minority, we are not going to use the full re- 
sources of our office, because we are. 
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Mr. Shays. You are not going to get it both ways from me. I 
mean we have dumped enough on people that have not gone after 
waste, fraud and abuse, so I am just unsettled as to — ^unsettled is 
not the right word. I am trying to get a handle on this, I do not 
have a handle on it yet. 

Mr. Kopf. 

Mr. Kopf. I will try and put it 

Mr. Shays. I am sorry — and the point I want to make, Mr. Wil- 
liams, I am not passing judgment on whether you are doing some- 
thing right or wrong, I am just tr 3 dng to understand it. 

Mr. Kopf. 

Mr. Kopf. I will try and put it in some perspective. First, let us 
look at the CFO audit for fiscal year 1996. One of the reasons that 
was done, of course, is to look at the program weaknesses and try 
and correct them. One of those program weaknesses is the coding 
system, that became clear. Now that is one aspect. 

Now let us look at the fraud and abuse side. 

Mr. Shays. Let me just ask you, do you believe the coding system 
is too complex? 

Mr. Kopf. I think that in some instances it is — there are too 
many gray areas, and I only say that because of some of the cases 
that we have brought before the jury when the jury could not de- 
cide whether in fact the provider was at fault or not. 

Mr. Shays. OK, that is an honest response. 

Mr. Kopf. On the other hand, up until the passage of the Health 
Insurance Portability and Accountability Act, the Office of Inspec- 
tor General only had, throughout the entire United States, 100 to 
110 investigators. We now have about 160. By the year 2003, we 
hope to have close to 400. 

Mr. Shays. That is for the entire country. 

Mr. Kopf. For the entire country. 

Mr. Shays. With a billing of over $200 billion. That does not 
seem unreasonable. I need to tell you that, that does not seem un- 
reasonable to me at all. 

Mr. Kopf. The point of it is in the areas that we look at, that 
we concentrate on, a health care investigation takes anywhere from 
18 months to 3 years to complete. Our agents, for an average case- 
load, can probably carry no more than five to eight cases if they 
are successfully going to go through this. So we look and we go 
after the knowingly fraudulent carriers, we look at, for example, 
the DME carriers in south Florida that used to be cocaine runners 
and now it is more profitable to be in the health care business, so 
we go after them. We go after the large chain of corporations that 
from the top down has given memos to their senior staff down to 
the middle level managers that this is the way you get around the 
system and this is how you defraud it. 

The individual provider investigations really have dwindled. We 
get, on an average, in our hot line approximately 3,000 to 6,000 
calls per month from beneficiaries wanting to know about certain 
aspects of an explanation of medical benefits. Of that, most of the 
instances are just a simple misunderstanding on their part as far 
as what the services were. A very small percentage of that leads 
to overpayments, and even less of a percentage of that leads to ac- 
tual investigations, whether criminal or civil. 
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So on the whole right now, in the Office of Inspector General, we 
have approximately 1,700 health care investigations ongoing, crimi- 
nal and civil. This includes Qui Tam allegations as well as the 
other ones. So we are going after the big fish, we are going after 
the flagrant people. 

Mr. Shays. Well, you just triggered a comment to Mr. Williams 
as well. Thank you for that. 

Do you have a trigger point of $10,000 of fraud, $20,000, 
$50,000? Where does it 

Mr. Williams. We do not have a trigger point, Mr. Chairman. 
Normally we do not deal in the de minimis amounts at all, but if 
it is a health care issue, for example, a health care issue with a 
patient, then we do not have any actual dollar figure, but we go 
after the more flagrant ones. 

Mr. Shays. If it is health care and they are not providing the 
service to someone and they put a patient at risk, that is one level. 

Mr. Williams. That is right. 

Mr. Shays. If they are miscoding and at the end of the year you 
add up $8,000, I realize there are a lot of dollars in the country 
but — I mean a lot of doctors in the country, but $8,000 adds up, 
it would seem to me you would want to be going after the big fish 
and helping those who have misbilled to say, “you have got to 
change your ways,” without prosecuting. Can I make the assump- 
tion that that is pretty much the way you proceed? 

Mr. Williams. That is entirely the way we proceed, sir. 

Mr. Shays. Mr. Tilghman, I am going to go on— just give me an- 
other 5 minutes and then I will start the next round. 

Mr. Tilghman. First, let me say it is a great question and I was 
jotting some notes down to give you as good an answer as I can, 
and I have got it in three parts. 

The first one, I would have to say that I want to re-emphasize 
what was said 

Mr. Shays. Talk more into the mic, please. 

Mr. Tilghman. Oh, and I will talk slow. 

Mr. Shays. No, you will not, I have given up on that. [Laughter.] 

Mr. Tilghman. I know. It is hard. I will try. 

Mr, Shays. I know you have tried, but I have given up. I am not 
going to keep reminding you. 

Mr. Tilghman. First off, we do not investigate fraud, but we do 
refer potential fraud cases to the two people on my right. And it 
is very clear from these guys that they do not want to see us refer- 
ring fraud cases to them that involve coding errors or lack of docu- 
mentation that we would identify on what we talked about on the 
morning panel today. And they would be grumpy at me if I referred 
a bunch of those type cases to them. 

Mr. Shays. Let me just be clear though, HCFA would refer to the 
inspector general. Does the inspector general refer to the local pros- 
ecutor? Is that the stage it goes through? 

Mr. Kopf. We develop the investigation and then when we have 
the evidence, we go to the U.S. attorney’s office and say if we can 
prove A, B and C, what would you do. 

Mr. Shays. Right. 

Mr. Tilghman. But to re-emphasize the point, we do not even 
refer those type of cases to these guys because they would laugh 
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at us, get grumpy at us or whatever, they have enough work to do 
as it is. 

That ties me to the concern, I do not know why there is this par- 
anoia out there among the physician community, among the hos- 
pital community, among the home health community, except I 
know there is an army of consultants out there trying 

Mr. Shays. OK, let me just say, you say you do not know why 
there is paranoia. 

Mr. Tilghman. Right. 

Mr. Shays. But there is. 

Mr. Tilghman. There is, there is absolutely. 

Mr. Shays. So we are going to find out collectively. The sub- 
committee, you as well, and we are going to respond to it. It is just 
not in the country’s best interest to have such paranoia. 

Mr. Tilghman. Correct. [Applause.] 

The second point has to do with simplifying coding, which was 
a question you raised earlier. 

Mr. Shays. Right. 

Mr. Tilghman. I heard a great term that came up in the meeting 
on Tuesday in Anchorage, AK, that we are trying to create billing 
records rather than medical records. And I thought that capsulized 
it very, very well. We at HCFA do not want to do that, believe me, 
we do not want to require additional documentation above and be- 
yond what should be required for good quality medical practice. 
However, there are 7,500 codes out there. These are codes that 
were developed by physicians saying here is how we would like to 
be reimbursed. And we are talMng about the CPT codes. We at 
HCFA want to use those codes, we encourage all other third party 
payers to use them, which simplifies the overall billing process. 

Mr. Shays. Let me just interrupt you there. It is also by regions, 
the codes change by region. So you allow each region to establish 
their coding system, correct? 

Mr. Tilghman. No, no, we use a national code, which is owned 
by the AMA, which is the CPT code. 

The only way we have regional codes is if there is some very 
unique situation in a particular State maybe is not practiced else- 
where. 

Mr. Shays. So we do not have the problem we had a few years 
ago where a doctor in some area actually is in two different dis- 
tricts — patients are in two different districts and he or she, the doc- 
tor, has to code the same procedure with a different number — that 
is not the case? 

Mr. Tilghman. No, that should not be the case. If that is a case, 
someone should call it to my attention and we will try and fix it, 
especially for the Medicare Program. Now there may be some small 
third party payers that do have some variations, but most of them 
follow the CPT codes that Medicare kind of sets the flagship for. 
However, at the same time, to tie to the discussion we had this 
morning which I thought was a great discussion. If there are five 
levels of codes for an office visit, then as a third party payer, I have 
to be accountable to figure out why are we paying level three in- 
stead of level two or level four instead of level three, at least on 
the sample claims where we ask for documentation. 
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The third area on simplifying the law and the regulations of the 
overall Medicare Program, absolutely we would love to do that. It 
is a very complicated program, it is a huge program. We basically 
are the primary regulatoir authority for the health care industry 
in this country which is a $l-trillion-a-year industry and represents 
about one-seventh of the gross domestic product, so it is a big, big 
job. But when you simplify it, what you need to look at is what 
happens to the 39 million Medicare beneficiaries. And a lot of the 
things that we have that are very complicated in our law and in 
our regulations and in our policy, is to make things easier for the 
beneficiaries, the elderly, the disabled, and the sick. And so what 
that means is the physicians submit the bills on behalf of the bene- 
ficiaries. Twenty years ago, the patients in the Medicare Program 
had to submit the doctor bills themselves. We also have protection 
for the beneficiaries in terms of balanced billing, in terms of doc- 
tors accepting assignment and on down this list. So when you sim- 
plify it, think in terms of simplifying it first for the Medicare bene- 
ficiaries out there and if that makes things more complicated for 
HCFA, for OIG, for the DOJ, and the providers 

Mr. Shays. I am not sure that they are mutually exclusive, I am 
really not. My time has run out, but I am going to pursue this. 

Mr. Watson. 

Mr. Watson. You asked what we heard today and how it relates. 
We are taught at Blue Cross and Blue Shield of Kansas that per- 
ceptions are true to those people that have those perceptions. I 
heard this morning from this first 

Mr. Shays. Well, let me say something to you, it is more than 
just perceptions, because I have spoken to doctors who have had 
to go to Blue Cross and Blue Shield in my State, and justify their 
billing. In other words, they were told that basically they were 
being investigated for potential fraud. That just blew their mind. 
I mean it was like they were on two different levels. One doctor ac- 
tually went to Blue Cross and Blue Shield to go over all his billings 
and was left in — came back afterwards, came back in the parking 
lot and just started to break down into tears, literally thinking of 
what the implications of this meant, just the fact that anyone 
would accuse him. So it is not perception, it is reality to that doc- 
tor. 

Mr. Watson. What I was trying to get at, sir, is that the words 
that we say as a contractor, whether we say we believe there is a 
fraudulent allegation, we believe that there is a medical review 
need or how you should be taking the information that the Health 
Care Financing Administration passes to us that we are expected 
to pass on down to the provider community, that we as a contractor 
must realize that our words now have a far greater impact upon 
this community, that we camnot just idly say well we think you are 
in fraud. If we say that, there is a perception now that this is a 
real trouble for these people. So we must be careful in the way we 
choose to go about this. 

We adso must increase — as we are increasing asking the physi- 
cians, or their perception that they are asked to be held to a higher 
and higher standard degree of compliance than what they have in 
the past, that we as a contractor must work harder and harder and 
harder to give them the information Euid the tools so that they 
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know that they are in fact meeting all the requirements, that they 
are in fact not really subjects to random threats of fraud or we are 
really going to publish your name in the paper just because we 
think there is something going wrong, that we truly focus on get- 
ting the bad guys, the $40 million people, those cases that you have 
heard, and help the provider community understand what it is that 
we are looking for and what we can do to help them understand 
and lower their — I do not know if lower is the word, but help them 
feel more comfortable with the system. And we have that respon- 
sibility now as a contractor. 

Mr. Shays. I hear you. And one of the things that I am hearing 
that I have got to realize — and just a short yes or no on this — what 
I am hearing you say is since we have made it a Federal offense 
to defraud the system, it would almost be improper for you not to 
be upfront with them, if you suspect them of fraud and to say well 
we just want to come and have a nice little chat. And then they 
realize that the implications are quite serious. 

So what I am hearing you say is while I might be uncomfortable 
with that, there is also a level of saying if you think there is fraud, 
you have got to be upfront and tell them. 

Mr. Watson. Right. 

Mr. Shays. Dr. Dickey, and then I am going to go to 

Dr. Dickey. If I heard your question, you asked me to respond 
to what these gentlemen have just said. 

Mr. Shays. Yes. 

Dr. Dickey. And I will try to do it quickly. Mr. Williams said 
there is a misconception by the medical community of what we are 
looking at and yet. Congressman Snowbarger said Congress needs 
$23 billion. If they told you that is what it was, that is what you 
budgeted and I think what doctors are hearing is if you cannot find 
it easily in the big players, you will come after us in the small play- 
ers, and we have real concerns. [Applause.] 

I have concerns for you. Congressman Snowbarger, because I also 
just heard that it takes 18 to 36 months per case and if you are 
looking for $23 billion, you ain’t going to get it for about 3 years. 
We have all got some serious problems now. There are only a few 
thousand investigations per month, but every one of us functions 
as though it were a small town. And so when it is us or our prac- 
tice — if you have got some allegations, if you have got some infor- 
mation, then not only does the individual physician want to re- 
spond to that, but frankly, the organizations of medicine want to 
help you respond to that. We do not want criminals among our 
ranks either, but if you do not have the data — and I have been lis- 
tening as carefully as you have today — ^if you have not got the data 
that doctors are defrauding the system, please quit telling the 
media aid our patients that we are liars and cheats. [Applause.] 

Mr. Shays. Let me say something. I just have to say to you — I 
am just going to respond to that. We are all in the real world, the 
system is getting ripped off, we all know it, we have enough proof 
of it, we are just trying to get the bad people. 

In this business, I do not like the fact that everybody thinks poli- 
ticians are crooks and I could stand up and applaud every time I 
hear the media say that. Do you want to stand up and applaud 
now? [Applause.] 
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So I just need to say to you that it is a reality that there are 
crooked doctors, there are crooked hospitals, there are a lot of peo- 
ple who are ripping off the system. We just do not want the honest 
ones — and we who are honest or feel we are honest just have to ac- 
cept the fact that that criticism is out there and just not feel it ap- 
plies to us if we think we are honest. 

Dr. Dickey. Let me get to the part that if there are tomatoes out 
there, we will probably get those instead of the applause. We do 
have some things on our half that we need to do. There are sub- 
stantial educational things that need to happen. If there really is 
a physician out there that is billing a comprehensive visit with two 
lines of documentation in his or her chart, I do not think any of 
his or her colleagues would agree that that would adequately com- 
municate the degree of complication of what we now call a level 5 
kind of visit. We corrected hospital documentation 20 years ago, it 
was painful, there were a lot of unhappy doctors when it happened, 
but hospital charts today are a totally different animal than when 
I started practicing 20 years ago. Simplification may be an easy an- 
swer while we are looking at fear that we may get accusations, but 
it is not — medicine is not getting simpler, it is getting more com- 
plicated. And so what we would like is to put together a set of cod- 
ing that appropriately, when asked, communicates to the payor and 
to the investigators for the payor what it is that we did, but not 
make it such a complicated set of coding that we become coders 
and documenters rather than physicians. And we believe that we 
can get there partly if we can get to a system — if in the next few 
months, we can develop a system where when there are problems, 
the first interaction is educational that says here is why what you 
are using for documentation is not acceptable. And that is what I 
was getting at earlier, Congressman Barrett, when I said our past 
experience has been, first we seem to have to shed blood, then we 
go back and say oh, there is a way we can work together to make 
this work for the benefit of my patients, their beneficiaries and 
your constituents. I would like us to start at that level rather than 
having to shed the blood first. 

Mr. Shays. I think those are sensible recommendations. Mr. 
Snowbarger — what we are going to do, at the max, is five and five 
and then we are going to go right to the group and we will see how 
much time we have and divide it accordingly. We are going to get 
out of here at 3:40. 

Mr. Snowbarger. OK, Mr. Watson, if I could direct my first 
question to you and I need a short answer because I will run out 
of time. Could you real quickly go through the process on how you 
handle a claim. The physician submits it, now what happens with- 
in Blue Cross and Blue Shield? 

Mr. Watson. Yes, I will be glad to. The physician or the provider 
submits a claim. Generally we receive these claims in an electronic 
file format. The file itself is edited for what is considered a consist- 
ency error, make sure if it is supposed to be in alphanumeric, it 
is in alphanumeric; if it is numeric, it is numeric; if it is adpha, it 
is alpha. 

Once the claim comes in, it then goes against another series of 
audits — excuse me, of edits, edits such as is this the correct HIC 
number for this patient, are the services that are rendered appro- 
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priate so we are not doing prostate surgery on females and such 
as that. It then goes to other edits such as the secondary payer 
edits, it will also hit the medical review type edits to decide if it 
is meeting all those criteria. 

Once it is established that the claim itself is a valid claim and 
has met all these edits, it is priced. It is sent to the common work- 
ing file host site which verifies the eligibility and the deductible 
and copay status. 

From there, it comes back to the carrier or the intermediary for 
payment. Usually this process takes about 10 days and we make 
our payments within the 14th to 20th day after receiving the claim. 

Mr. Snowbarger. What happens when you find a claim that is 
not valid, after going through your screening processes? 

Mr. Watson. If we find a claim, if it is a prepay claim, a prepay 
edit on a medical review, generally these claims will suspend out 
to a staff, a person that has been trained to work them. Sometimes 
this person is able to look at this claim and decide in fact that the 
claim should be paid, that parameters have been set up by the 
medical review — ^by the medical directors, saying that this is OK, 
within this range and with these codes, it is OK to pay these 
claims. Most times we request the medical record to be sent to us 
so that we can examine what is on that claim against the medical 
record. 

After we have decided that the medical record does support per- 
haps what is on there, the claim then goes through the rest of the 
process to pay. If we feel that there is a need to reduce the pay- 
ments for certain reasons, that some of the services were not medi- 
cally necessary, then that action is taken and that part of the claim 
is processed and paid and the other part is denied. If we feel that 
a total denial is necessary, we do that. 

Other times, we will expand our review and bring in outside con- 
sultants, whether they are doctors or other specialists, to make 
sure that the decision we are making on denying or approving this 
claim is correct. 

Mr. Snowbarger. Do you ever take an intermediate step of hav- 
ing your claims processor call the office to find out if there was 
some inadvertent error? 

Mr. Watson. We do that, yes, particularly in the instance where 
a beneficiary will call in and say I did not see this doctor, I did not 
get this service, I do not believe this is what I got. Many times, we 
call the provider’s office and say we have an inquiry about this 
claim, what can you tell us, or can you supply us the records. 

Mr. Snowbarger. Thank you. This is a question for all of you. 
As I understand it, the AMA has information, education, directed 
toward Medicare claims. 

Dr. Dickey. Right. 

Mr. Snowbarger. Mr. Watson, I assume that as the inter- 
mediary and the one that really has direct contact with the health 
care providers, that you are providing some kind of educational op- 
portunities from time to time. 

Mr. Watson. Yes. 

Mr. Snowbarger. From the Health Care Financing Administra- 
tion, I presume that you go beyond just printing regulations and 
expect everybody to understand it, I presume you have means by 
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which you, talking to various groups or whatever, try to educate 
them on proper billing practices, which gets me to Mr. Williams. 
And I understand that you are doing a wonderful job out there edu- 
cating, but when the teacher standing in front of you is from the 
U.S. attorney’s office, I think it may set a tone that lends to the 
perception that this is an adversarial relationship. We had the ear- 
lier panel, and we asked do you feel like this is an adversarial rela- 
tionship, and to a person, they said yes. 

So for each of you, I would like for you to respond to the same 
question, do you consider this an adversarial process. 

Mr. Williams. Mr. Snowbarger, maybe I misunderstood. I tried 
to listen to the panel, but I was on one of the first two rows so 
there was an echo there. I did not think the panel was referring 
to the U.S. attorney’s office, maybe they were, on an adversarial re- 
lationship. 

Mr. Snowbarger. I do not think they differentiated. I will be 
surprised if you say it is not an adversarial process, I think that 
is what being the U.S. attorney is all about actually. 

Mr. Williams. Well, the U.S. attorney’s office, we look at cases 
involving civil and criminal fraud. Our investigations, our prosecu- 
tions are all fact driven and wherever the facts take us — ^you know, 
I was taught a long time ago, get the facts and that is what we 
do. 

The talks that we give, and I have given a couple of them myself, 
have been more in the way of education, you know, asking ques- 
tions, asking the audience to ask questions. We have had a lot of 
followup questions and maybe it is just the nature of the system 
that is adversarial, but we try to be informative, tell them what 
our office does and why and the system that we employ in looking 
into these things. 

Mr. Kopf. I have talked to hospital groups about the new compli- 
ance plan, I have talked to the hospice groups about things there 
and I have been about eight different places trying to explain what 
the OIG does. I have yet to be asked to dinner by anybody that was 
in the audience, so yes, it is adversarial. [Laughter.] 

Mr. Tilghman. Let me go back to a conference we had in Wash- 
ington, DC, 3 weeks ago. We invited 300 of the top people in the 
country that are involved in fraud and abuse activities from the 
OIG, FBI, the provider community. We had — Secretary Shalala 
was there. Senator Graham, Senator Harkin and Congressman 
Barton, and we spent 2 days trying to figure out what we need to 
be doing to do better on combating fraud and abuse, not just in 
Medicare but in health care in general. We had Dr. Malcolm Spar- 
row there from Harvard, who wrote the book, “A License to Steal” 
which is kind of the bible now that a lot of people are following. 
And one of the key issues that came up out of that as we discussed 
kind of the results of what came out of the meeting, was there is 
this adversarial relationship between us at this table and the pro- 
vider community, and it hurts us in combating fraud and abuse 
and we thought one of the action items we need to address and ad- 
dress quickly is how do we come to partnership to work with the 
hospitM association, the medical society and the other people that 
ought to be our partners in combating fraud and abuse instead of 
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our adversaries. Some things we are trying to figure out how to do, 
but you are absolutely right that there is not that partnership now. 

Mr. Snowbarger. My time is expired, so if we could get a real 
quick response, to keep us on track. 

Mr. Watson. It appears that the climate has started to get into 
a more adversarial climate than what I have experienced in the 
past, but I have been in the side of it that has always been kind 
of the side that is looking over the shoulder of the practitioners, 
but it has become a little more that way. And I think education 
and campaigns to help educate what is and is not appropriate is 
where we need to be headed. 

Dr. Dickey. I think the individual physicians no doubt consider 
this adversarial. I think that the organizations the physicians work 
with frequently partner with many of these people here. You have 
heard about the AMA/HCFA partnership. Most of us sit with our 
intermediaries at our State medical association meetings, but any 
time that there is a substantial change and a change that somehow 
seems to come in with a fury and then quiets down, that adversar- 
ial relationship at the individual level carries over to the organiza- 
tional level as well. 

Mr. Shays. OK, Mr. Barrett. 

Mr. Barrett. Thank you, Mr. Chairman. 

A couple of weeks ago, I had a couple of constituents talking 
about my being a politician and they said how does it feel to have 
everybody think you are a scum. I thought, geez, I did not know 
everybody thought I was a scum. [Laughter.] 

But when people ask me about politicians, I tell them it is the 
90 percent who screw up that make all of us look bad. [Laughter.] 

And that is not the case for physicians. For physicians, it is the 
1 percent or the 2 percent or whatever. But Dr. Dickey, I have to 
admit I was offended with your statement. You know that we are 
not the ones feeding these stories to the media about physicians 
screwing up. We are not the ones going to “60 Minutes” with that 
kind of stuff. It is some physician who is screwing up that is doing 
that. And it is only going to take 1 percent or 2 percent of the phy- 
sicians to give many physicians a bad name. 

I came down here because I am interested in a constructive dia- 
log on how to address this issue, not to play to the crowd. And I 
do not think that we advance our cause if we simply say big bad 
government, stop beating up on these little guys, because I want 
Mr. Williams to go after the people who have committed fraud. And 
I understand and I agree with Mr. Shays, I would not want to get 
that letter, I would be terrified to get that letter from his office and 
I hope that he uses them judiciously. But there is a problem here 
and I have to tell you a story. 

A couple of years ago, I got a letter from a physician and he was 
complaining about Medicare payments, saying that the Medicare 
payments were too low. Congress should increase the Medicare 
payments to physicians. I thought fine, that is not an atypical let- 
ter. Two weeks ago, I got a letter, and I recognized the gu/s name, 
it was from the same guy. And he was complaining because his 
taxes were too high — same guy — 2 weeks later. And I thought, 
where does this guy think Medicare money comes from? What is 
going on here. 
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In Congress, we are cutting spending for foreign aid, we are cut- 
ting spending for welfare, defense spending is not going as high as 
people would like. Anybody who pays attention to these issues 
knows that the fastest growing part of our Federal spending is ba- 
sically health care. And just as Willie Sutton robs banks because 
that is where the money is, that is what we are seeing. We are see- 
ing people who are going after the health care system to get money. 

I do not want to see the U.S. attorney, HCFA, the OIG going 
after physicians that are doing a good job, but I do think that we 
have a responsibility here to try to do what we can to make sure 
this system is fair. And just as politicians are unpopular, physi- 
cians can be unpopular here. And in here, there is a lot of anger, 
but I have never been to Kansas City, KS, before and as I was 
walking in, I noticed there was a Blockbuster Video across the 
street. I would bet I can walk in that Blockbuster Video across the 
street and say do you think physicians are underpaid, they would 
say no. So if I wanted to play to the crowd, I could go and do that. 

But I want us to have a constructive dialog. And the AMA has 
played a much bigger role than Tom Barrett or Vince Snowbarger 
or Chris Shays in putting together this formula or whatever it is, 
these 7,500 codes. And I have gotten mixed messages today as to 
whether the AMA even wants it. I do not know after today’s testi- 
mony whether you think we should simplify or you do not think we 
should simplify. And I think we could go a lot further in having a 
constructive dialog if I even knew which way you wanted to go. 

Dr. Dickey. I apologize for saying you quit calling me because 
that was kind of a global you, and unfortunately it is not the let- 
ters from the intermediary that says you lied and cheated. Those 
are letters that — those are messages that go out on the bottom of 
all kinds of communications to payments — to patients, I am sorry, 
that suggest that it is widespread, that you had better check every- 
thing your doctor does. And the doctor in the last panel that sug- 
gested that we need to help you, because you developed the Medi- 
care Program, create ways that we partner with our patients will 
go a long way toward helping the fiscal issues as well as the rela- 
tionship issues. 

AMA does want to be a part of the coding system, as I said in 
my opening remarks. We believe that physicians need to be a part 
of and know ahead of time what the rules are. And in fact, when 
we went to the E&M codes — and we are not talking about 7,500 
codes here. Congressman, we are talking generally about 15 or 20 
codes, the office visit codes are most of what you are hearing about 
right now, and those are 10 or 15 different codes that are there. 

When those codes went out originally with vignettes, it was this 
relationship that caused part of the problem because doctors said 
I am concerned that the vignette description you have given me 
will not be read the same way by the intermediary and they are 
going to tell me that I did not provide the level of service. We came 
back after hearing that, we being this advisory panel of physicians 
and HCFA, and wrote documentation guidelines and those an- 
swered some of the problems and doctors said again they do not an- 
swer all the problems and we went back and wrote the ones that 
were supposed to take effect in January of this year, the 1991 
guidelines. 
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They are extraordinarily detailed guidelines, the physicians who 
sat on that panel believed they had represented what was needed, 
because intermediaries had said we will never pay more than a 
level three to family doctors, you do not see complicated patients. 
That is simply not true, but it was a judgment that was made. 

So in an attempt to answer concerns like that, these very, very 
detailed documentation guidelines came out. They were signed off 
on by the AMA and the specialty societies — we thought we had 
done a good thing. But when they got out in the hands of the physi- 
cians, physicians said my gosh, I just cannot make this work in my 
office. And so we want to be a part of a new correction of these 
guidelines that meet our coding and documentation — our patient 
care problems first, but then will allow us to answer questions if 
one of the interme^aries calls and asks us about the documenta- 
tion. 

But we also want to make it very clear that it is important that 
the assumption is that we have got a learning curve. We are chang- 
ing the rules on you. And so if you do not get it right, let us as- 
sume that we need to come out and educate and then re-measure 
rather than assuming that I was going out — and everything these 
gentlemen have said substantiates that. The individual physician 
is not where the biggest piece of fraud and abuse is, but unfortu- 
nately, if you get hauled into jail and fingerprinted before some- 
body asks the questions, it does not feel very good. And physicians 
are concerned and worried because perhaps it is partly our fault. 
Although we told people heads up these are coming January 1, no- 
body paid a lot of attention until it was almost time and then they 
went whoa, this is bad news. 

We have committed to hearing physicians all over this country 
and we are going to hear the ones who wauit to split them apart 
even more and the ones who want to lump them together and sim- 
plify them, and try to come up with guidelines that work better for 
doctors. But they also have to work for HCFA because HCFA is 
going to use them for billing. 

What we need is some commitment and understanding I think 
when our physicians, your constituents, come to you is that we 
need some time to roll these back out, we need to be able to edu- 
cate them, that had not happened before they came out in January; 
we need some assurance that if we do this 1 percent of review, that 
it is not going to be the assumption that we are defrauding the 
Government, but the assumption will be that we can learn and 
educate. 

I have now talked to half a dozen State medical associations who 
have said Mr. Watson, if you have a problem with an individual 
doc, refer him to us, we would be happy to help educate him or her. 
We would like to be in the loop, Mr. Barrett, we want to make this 
work for you and for us, but most importantly for our Medicare pa- 
tients. 

Mr. Shays. Thank you veiy much. 

Let me say to all of you, all of you have represented, I think, 
yourselves well in this panel and I do think that part of the frus- 
tration is that we just have a lot more work to sort this out. I do 
not think it is realistic that we are going to resolve all these dif- 
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ferences and see the nuances in one hearing. We made that at- 
tempt, but I do not think it is all that realistic. 

All of our panelists agreed just to stay seated and to hear the 
comments, so they are going to listen like we are. I believe we have 
17 people who are going to speak. We are going to give each 2 min- 
utes. I am going to be tough on this because I have some of my 
staff that are getting airplanes at 5 o’clock and they have to tear 
things down and get set. 

So we are going to have groups of four and the first group, if you 
will just stand in line, we are going to do some good listening and 
we welcome you to make your comments and then you are going 
to bring your card over to Jesse Bushman, who is our clerk, and 
I want to take the time to thank Jesse for his work today and also 
the subcommittee staff, Marcia Sayer and Cherri Branson and also 
representative Snowbarger’s staff, John Kerr and Lisa Browning. I 
thank all of you on the staff who have helped make this possible. 

You have got 2 minutes. 

STATEMENT OF WAYNE LETIZIA, M.D. 

Dr. Letizia. Chairman Shays and Vice Chairman Snowbarger, 
Mr. Barrett, thank you for the opportunity to address the hearing 
today. I am a physician in private practice in Independence, MO. 

I would like to flesh out some of the reasons for the perceptions 
that we have experienced today. 

In October HCFA required us to have a number on our claim 
forms that was under the aegis of the CLIA. There was a grace pe- 
riod to December 31 and as of the first of January, the number ab- 
solutely had to be on the claim form. I started putting this number 
on my forms the beginning of December. Beginning December 29 
of this year, my claims for lab work were denied by the fiscal inter- 
mediary because I did not have the CLIA number on my claim 
form. It turns out that the fiscal intermediary’s computer strips 
this number from the claim forms and did for about 3 weeks. 

I still have not received all of my claimed reimbursement for lab 
work done. My patients were told that I am not qualified to do 
these tests and to make matters worse, I received a letter that I 
have a large number of claim denials that were reversed on appeal 
and maybe I should use more care in filling out my claim forms. 

I think this is one of the reasons why there is this distrust be- 
tween providers and the other side of the table, sir. 

The second comment I would like to make is that I am one of 
those defrauders of Medicare, I guess, I signed one of those letters. 
A number of years ago, I had some charts reviewed because of an 
outlier situation. The long and short of it is that when the situation 
was resolved, I was given three choices. Choice No. 1, you all are 
totally right, here is the money, I promise never to do it again. Sit- 
uation No. 2, you are right, but I have a little more documentation 
for you, tell me how much money I owe you and I promise never 
to do it again. No. 3, I disagree with your findings, come and audit 
all of my charts. I understand that an IRS audit is a piece of cake 
compared to a Medicare audit. 

I see my time is up, I have several other comments, but I will 
reserve those. Thank you, Mr. Chairman. 
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Mr. Shays. Let me ask. There were four people in this group? I 
just want to be sure, there are two others in group 1? OK, thank 
you, sir, I really appreciate your comments. 

STATEMENT OF RICHARD WARNER, M.D. 

Dr. Warner. I am Dr. Richard Warner, I am a psychiatrist here 
in Overland Park, KS, and I am president of the Johnson County 
Medical Society. On behalf of the society, I want to thank the com- 
mittee for coming out from Washington to hear our views on this. 

I think the panel has done a wonderful job today of describing 
all the complexities in a general sense. I would like to tell just one 
simple story to kind of give an impression of how this may affect 
patient care. 

Sometime not long ago, I got a call from a patient of mine, an 
80 year old lady, who said, Dr. Warner, I know I am not scheduled 
to come in and see you for another couple of weeks, but I really 
need to come in much sooner if I can. I saw her shortly, she came 
into my office and sat down and kind of slumped and said I just 
feel like it is over for me, I know that my doctor thinks I have Alz- 
heimer’s disease, he has not told me that but I just know it is over. 
I said, Betty — that is not her name, but I have asked her permis- 
sion to tell this story and I will just disguise the name — I said, 
Betty, how do you know that. And she said well, he has been my 
doctor for 20 years and through all that time, he has always been 
one to listen to me and talk with me about the things going on in 
my life and has always been very interested in me. But when I saw 
him the other day, it was totally different, he spent all of his time 
writing in the file and he spent — ^he asked me a lot of little ques- 
tions and just kept writing and we never really did talk about what 
I was wanting to talk about, the pain in my leg. And so I figured 
he must just figure that I am over the hill, that my thinking is not 
what it ought to be and I am just not worth talking to. 

Well, I told her, Betty, I do not think that is the situation at all, 
I do not think what happened in the office has anything to do with 
what your doctor thought about your mental abilities. And I said 
to her directly, I think it has to do with a change that is occurring 
in Medicare. Your doctor has to write down in progress notes a lot 
of very complicated details in order to justify the claim that he is 
going to send to Medicare. And if he does that wrong and if it adds 
up and there are a bunch of claims like that, he even faces $10,000 
fines for that. 

Well, she was relieved, I think, to know that it was not her mind 
that was a problem, but saddened by what was happening to the 
care. 

Mr. Shays. Thank you, sir. Yes, sir. 

[The prepared statement of Dr. Warner follows:] 
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RICHARD B. WARNER, M.D. 

105S0 Quivira Road 
Sufta 330 

Ovarland Park, Kansas 66215 


(913) 942-9421 


April 12, 1998 

The Honorable Christopher Shays 

c/o Lawrence J. Halloran 

Staff Director and Counsel 

Subcommittee on Human Resources 

Committee on Government Reform and Oversight 

B-372 Rayburn House Office Building 

Washington, D.C. 205 1 5 

Dear Chairman Shays: 

On behalf of the members of the Johnson County Medical Society, I would like again to 
thank you. Congressman Snowbarger, and Congressman Barrett for holding the field 
hearing of the Subcommittee on Human Resources in Kansas City this past Thursday, I 
know from the various comments of my colleagues after the hearing that we all felt it was 
a productive exercise in democracy, and we look forward to the further attention that you 
and the Subcommittee will be giving to the difficult issues that have been opened. 

I would like to take this occasion to add to the record some further thoughts that are 
stimulated by some of the questions and observ'ations that the three of you raised in the 
hearing. 

Congressman Snowbarger mentioned that when Medicare was started in 1965, it was 
budgeted for $3 billion and projected to cost $9 billion annually by this time. Instead this 
year’s budget calls for $21 1 billion. Perhaps the most important question is “What did 
people not know in 1965, and have we learned anything in the interim?” I am sure that 
the rapid advance in the technology of medicine may not have been foreseen, and the 
changing demographics of aging may not have been projected accurately, but I do not 
believe that those factors fully account for the 2300 % error in projection that occurred. 

I believe that the more basic problem is inherent in the structure that insulates patients 
from all but the least costs of their health care and deprives them of any personal 
incentive to shop wisely, demand accountability, and prevent whatever fraud or abuse 
there may be. For over three decades most people have had their health benefits provided 
by employers by way of defined benefit plans, and they have been able to remain ignorant 
of true medical costs. When they are enrolled in Medicare, they find a program with 
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very low deductibles and small copayments, most of which are covered by a Medigap 
insurance policy. Twenty' years ago my father complained to me that, when he asked a 
doctor what a procedure would cost, he would be told, “Don’t worry. Medicare will cover 
it.” 1 am afraid that has been the norm throughout the history of the program, but the 
motive for the question has changed. My father’s concern was for what it was costing all 
of us; 1 rarely hear the question asked in that spirit now. 

If patients would pay some percentage of each charge incurred, they would be 
discriminating about the need and value of each item. It is hard to imagine a medical 
equipment supplier bilking the system of $80 million for “female urinary collection 
devices” if individual people had reason to look to see that they were being charged S9 
per item, as Mr. Williams testified. More importantly, they would be in a position to 
demand quality and efficiency from their physicians. There are a number of proposals to 
encourage patients to assume first party responsibility for medical decisions, and these 
will no doubt get a good hearing by the new Medicare Commission. I am attaching a 
copy of the AMA’s proposal. Rethinking Medicare, which has much to commend it. 

The fact that patients are not in the position of primary responsibility has led to inevitable 
inflation, far beyond the inflation rate of the economy as a whole. If patients do not play 
their natural role in transactions, then it is left to accomplish cost containment by 
construction of a bureaucracy. Because that more complicated approach is never fully 
effective, it grows more complicated as the years pass, and we accumulate 45,000 pages 
of regulations. In that light the Evaluation and Management Guidelines make their 
newest appearance, and the complexity with which they burden medical record keeping 
becomes an outright intrusion on the practice of medicine. 

You rightly noted the atmosphere of anger and fear among doctors. Doctors are angry 
because they are having to take much valuable time to write in the medical records details 
that are not pertinent to the patients’ problems. Even their interviews of patients are 
being affected in such a w ay as to interfere with the clinical process of gathering 
information, explaining diagnoses, tests, and treatments, and helping the patients to cope 
w ith their problems. To think that lack of enough attention to irrelevancies may result in 
ruinous penalties is intolerable. 

The gentlemen testifying to the enforcement measures seemed surprised that doctors 
would fear their activities. After all, their real interest was in the “big boys”, the 
purveyors of multimillion dollar frauds. It is not their intent to make life difficult for 
doctors who are simply making inadvertent errors. Part of the problem is that doctors are 
having to rely too much on expressions of the auditors’ and prosecutors’ intentions. The 
wording of the laws and regulations do not contain much in the way of checks on 
prosecutorial zeal, and there are plenty of known instances of heavy-handedness on the 
part of federal agents not only from HCFA, but also the IRS, OSHA, and others. Doctors 
know that even to become the object of an audit is likely to be an extremely expensive 
affair. The President is e\en talking of wanting to remove the protection of bankruptcy in 
instances of Medicare fraud and abuse. How are physicians not to fear total ruin? 
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Interestingly, none of the dramatic examples of fraud cited by Mr. Williams or by other 
HCFA persormel in the press have an^lhing to do with the minutiae of the E&M 
Guidelines. 

Congressman Barrett asked about the lack of response to Medical Savings Accounts. I 
would suggest there are several reasons these have not yet caught on with the public. 
Because their allowed number is relatively small and restricted to only the smallest 
companies, it has not been worth the while of insurance companies or possible trust 
administrators to develop competitive plans and market them vigorously. I believe the 
public remains fairly uninformed about the idea. Also, having to fund the savings 
account with a lump sum of around $3000 would be difficult for anyone with tight cash 
flow. I hope Congress will look at opening up the approach to all companies, and 
perhaps allow self employed people to initially fund the account by transfers from 
KEOGH or IRA accounts. 

To think about all of this legislatively. 1 realize that some of the things 1 am suggesting 
in terms of structural change are perhaps not strictly oversight matters. And I agree with 
Congressman Barrett, that we do not want Congress writing the rules for medical record 
documentation. Yet I believe the Subcommittee can play an important role in guiding 
HCFA to delay the implementation of the documentation guidelines pending not only 
their simplification and improvement, but also the outcome of the structural changes that 
will be recommended by the Medicare Commission. 

I appreciate your statement of intention to hold further hearings in other locales, and I 
hope that your subcommittee will be the ears of Congress as Medicare restructuring is 
debated in the next year. I know that the doctors of the Kansas City area were grateful to 
be heard, and I hope you benefited from spending the day with those of us out here in the 
trenches. If I can be of any help to you in your work on these issues, please let me know. 


Sincerely, 



Richard B. \\'amer. M.D. 
President 

Johnson County Medical Society 


cc: The Hon. Thomas Barrett 
The Hon. Vince Snowbargcr 
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Rethinking Medicare: 

A Proposal from the American Medical Association 

Solutions for Medicare's Short-term and Long-term Problems 

• Execmive summary 

• Introduction 

• Background’ Medtcare's stfucmrc a nd problems 

• Prepanng for future generations 

• Modernizing traditionai Medicare 

• Conclusion 

Executive Summary 

In its first session, the I OSth Congress took major steps toward reforming Medicare. It added the 
Medicare+Choice program to expand beneficiaries* choices among private beahb plans significantly 
beyond the limited choices available in Medicare’s risk-contracting program. It provided for the * 
appointment of a National Bipartisan G>mnussk)n on the Future of Medicare to rethink the financial and 
benefit structure of the program and make recommendations to restore its financial solvency. 

The AMA has long argued for expanding the choices given beneficiaries beyond the traditional 
fee-for-service program and applauds the Congress and the president for MedicareK^hoice. However, the 
experts project that the traditional program will remain the choice of the majority of beneficiaries for the 
foreseeable luture so that rt will continue to be the major force driving the program's cost at unsustainable 
rates. Consequently, rethinking Medicare must also focus on improving the efficiency of the traditional 
program to r^uce its cost growth. 

This document presents the AMA's proposal for restructuring Medicare to assure its financial solvency 
for the baby boom and subsequent generations of Americans. 

There is a better way to finance heahh care for aged Americans than increasing taxes to fund Medicare 
expenditures for future generations of retirees. continued noedical cost increases and increased 
demand on the program from the retiring baby boom generation, expenditures will rise dramatically and 
require significant, politically unpopular tax increases if pay-as-you-go financing is retained. Switching 
from the current tax-based pay-as-you-go system to a system of private savings invested in the private 
economy will drain less from American pay checks and pocket books, increase disposable income, and 
provide a secure source of funding for the retirement h^lth care needs of future generations. 

Meanwhile, the traditional Medicare program must be made more efficient and cost-effective. 
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The AMA recommends two structural reforms to the traditional program that will assure that Medicare 
costs no more than necessary to fulfill its promise the current and future generations. 

First, the long-recognized inefiBciency due to private supplemental "medigap" insurance should be 
corrected. Through medigap, beneficiaries convert Medicare into first-doUar coverage and defeat the 
intended constraints of cost sharing. The AMA*s proposal to reduce Medicare's exorbitant cost-sharing 
requirements to levels that beneficiaries can tolerate without resorting to insurance against them can save 
the Medicare program and beneficiaries substantial sums. 

Second, the systems of price controls tluit threaten the quality of services delivered to beneficianes of the 
traditional program should be abandoned in favor of meaningful price condition. The ability of the 
government to administer prices adequately has met the barrier of the mctbodotogical impossibility of 
adequately measuring and allocating overhead on a per-service basis. The government must allow 
physicians the flexibility to set their own prices to refiect cost. Price competition, enhanced by proper 
incentives for beneficiaries to seek value in the market, would assure beneficiaries and the ta^qiayers that 
they do not pay more than necessary to keep Medicare's promise of adequate access to medical care for 
our elderly citizens. 

Back to top 

Introduction 

The in^rative to reform Medicare to meet the needs of those dependent on it and to keep the promise of 
health care for future generations of elderly Americans should be accepted now all. For several years, 
notices of the impending Medicare crisis have been detailed to us policy anafysts, politicians, anj^ the 
media. Medicare's current structure makes it highly unlikely that the promise of health care for the elderly 
can be sustained as the baby boom generation retires. The increasing tax burden on a relatively shrinking 
proportion of working Americans that would be required to support the program does not seem 
politically feasible. 

Many of Medicare's problems are now understood to be inherent in hs design. Medicare is-or // should 
be-a promise to help provide insurance for the most urgent, complex, and unpredictable services all of us 
will in our lifetime-medical care in the stage of life when our needs and vulnerability arc greatest, 
with freedom of choice and quality as hallmarks. No matter how the system is changed, keeping this 
promise will be expensive and spending will grow at a rate above miOalion. Because technological 
progress will inexorably offer new ways to extend our longevity and improve our quality of life, our 
demand for medical services will increase. Therefore, pegging growth to increases in other sectors is ill 
advised. Does anyone really believe that the incidence of illness and the prevalence of disease that can 
benefit from medical treatment are related to changes in the gross domestic product? Expectation of 
savings must be realistic and it must be acknowledged that continued government help for these services 
b among the nation's highest priorities. Medicare will stay, and it will continue to grow. The way it b 
implemented roust change if the program's financial integrity b to be maintained. 

The real problem with Medicare b that it contains alnxist no incentives for providers of services, or for 
patients, to be efiBcient in providii^ or usii^ medical care. There b no competitkm among providers in 
price, no efQcient mechanism for the system to adopt marketplace innovations, no effective cost sharing 
amoi^ beneficiaries, and, in many respects, veiy little firedom of choice for beneficiaries. In short, 
Medicare b a program without the stnictural incentives that allow economic forces to foster efiBciency 
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and restrain expenditure growth. The absence of incentives has caused the program's spending growth to 
spiral to unnecessarily high rates. Those who regulate Medicare have coiqxiuoded the proUem of rapid 
growth with price controls that endar^er its promise of 5rst class medical care for elderly Americans. 

Because the sources of Medicare's problems are easy to $ee» a consensus is emergh^ on some elements 
of Medicare transformation and renewal. First, the Administration and Congress succeeded in 1997 in 
increasing the range of choice, for beneficiaries by creating the MedicaretCboice program. The American 
Medical Association (AMA) supported this expansion of choice-as a voluntary option to traditional 
Medicare — and believes that h should be fund^ 1^ a defined government contrib^ion and administered 
similar to the successful health plan provided to federal employees. Moving Medicare fi'om an 
open-ended entitlement toward a defined contribution is to gaining budgetary control over outlays. 

Second, many analysts believe that significant savmgs for both beneficiaries and government are available 
in makii^ Medicare's intended beneficiary cost sharing provisions more efiective. The AMA agrees and is 
proposii^ that the traditional Medicare health plan be modernized in a novel way that will decrease 
beneficiaries' out of pocket costs and obviate their need for addhioiral health insurance beyond Medicare. 
Restoring the effectiveness of cost sharing can exert a substantial daiiq)ening effect on expenditures. 

Third, there is growing recognition that Medicare's payment systems do ix>t encourage efficiency and are 
endangering the quality of services provided to b^ieficiaries. They are also believed to fecilitale fi^ud and 
abuse because beneficiaries have no interest in the prices or services that providers bill to the program. 
The AMA proposes meaningful price conq)etition that rewards both beneficiaries and providers for 
efficient behavior but also guarantees beneficiaries substantial access to care at no out-of-pocket cost. 

Fourth, the AMA agrees, along with the vast majority of Americans, with Medicare's promise that the 
best of American medicine should be available to baby boomers in their retirement. To guarantee this, 
we believe that incentives for personal savings must be buih into the system to supplement the program. 
Moving away from the current pay-as-you-go financing is necessary to relieve the potentially onerous 
burden on taxpayers of financing Medicare. 

Medicare will have to be changed in fimdamental w^ys. The chapters that follow present an economically 
sound proposal to do so. We believe the rate of Medicare's expenditure growth can be slowed to within a 
few percenuge points above infiatioa But regardless of how the change in Medicare is accomplished, it 
will be our overriding goal to ensure that the change not damage the essential elements of the 
patient-physician relationship, i.e., that we bring the good innovations from the private sector but not its 
excesses. Above all, change cannot break the bond of trust between patient and doctor that makes 
medicine unique and makes h work best. 

Back to top 

Background 

Medicart's structure and problems 

Most think of Medicare as a government insurance program covering beahh care for Americans who are 
age 65 and older. However, because Medicare benefits are somevdiat meager conjured whh the 
employer-sponsored benefits that many beneficiaries enjoyed during their working years, most 
beneficiaries are covered by various supplements to M^icare. These supplements are private insurance 
policies that they or their former en^loyers purchase, or that are provid^ by other government programs 
such as Medicaid. Seventy-eight percent of Medicare beneficiaries are covered by private Medicare 
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supplemenial policies (called "medigap") which essentially convert Medicare into first-dollar coverage by 
paying Medicare's cost sharing (i.e., deductibles arxi co-payments) requirements. Another 12% are 
eligible for Medicaid that also covers Medicare's cost sharing requirements. 

In all, almost 90% of Medicare beneficiaries have coverage beyond basic Medicare benefits. Therefore, 
Medicare must be viewed as more than a public program. It is a combination of insurance coverages, both 
public and private. The combination ofcovcrages expands the scope of Medicare's problems far beyond 
those that would prevail if Medicare were not supplemented by other coverage. It also magnifies the 
practical and political difficulty of dealing with Medicare's problems 

Because the term "trust fund" is officially used to describe the financing of Medicare, many people think 
that the payroll taxes they pay are saved and accumuhite interest to pay for their medical needs in 
retirement. In fact, the Part A program is financed on a pay-as-you-go basis, with taxes paid into the 
program being used to pay for the benefits received by current retirees, and the excess used to purchase 
federal debt. Part B is financed mostly out of general revenues, with the premiums that retirees pay 
calculated to cover only about 25% of the outla>'s. Part B U modeled after private sector health plans, but 
whereas premiums in private plans cover 1 00% of outlays, beneficiaries fund only 25% of the cost of 
their services through premiums, leaving taxpayers to fund nearly all of the remaining 75% of the cost of 
providing Part B services. 

Most retirees have received many more benefits than their contributions to the program could purchase. 
The pay-as-you-go financing of Part A of Medicare is often likened to a "chain letter". The similarity lies 
in the promise of future benefits to those who fund servkes ft}r current beneficiaries, and the need for a 
growing number of new contributors to fund (he growing number of beneficiaries. Chain letters must 
eventually collapse from an insufficient influx of new participants. The number of workers contributing 
payroll taxes to finance the hospital trust fund is declining. In 1 965 when Medicare was enacted, there 
were 5.5 working-age Americans for every individual over 65. Today, there are only 3.9. In the coming 
decades, as (he baby boom generation continues to age, the number will fall more rapidly. By the year 
2030 there will be only 2.2 working-^e Americans for each individual over age 65. By that time. 
Medicare will enroll 20% of the population, compared with 12.8% now. 

Theoretically, Medicare need not collapse if Congress is willing to use its power to tax to make up for the 
faUing ratio of Medicare contributors to beneficiaries. Medicare actuaries estimate that the payroll tax 
would have to be increased immediately from its current level of 2.9% to 7.4%. This would bring the 
combined tax rates of Social Security and Medicare to 19.8%. However, a tax increase would also be 
necessary to bring the Social Security trust fund into future actuarial balance. The Social Security trustees 
have estimated that the payroll (ax would have to be raised from the current 12.4% to 18.8%. Thus, the 
payroll tax rate for a tax-based bailout of Social Security and Medicare is 26.2%. Increasing taxes this 
much is not politically feasible. Congress has looked for other ways to save Medicare. 

Medicare's expenditure growth must be constrained. Figure 1 illustrates the rates at which Medicare 
outlays increased in fiscal year 1 996 for the various tj^s of services it purchases for beneficiaries. The 
high growth rales for many of the services are due to a combination of fectors, including increased 
beneficiary demand for new services, slow program response to known flaws in payment rules that 
encourage high volume growth in some categories of service, insulation of most beneficiaries from cost 
considerations, and ineflfective approaches to cost control Over the long term, growth in the number of 
beneficiaries as well as increased life expectancy will add new financial burdens to those already 
pressuring the program. 
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Figure I 

Components of Medicare Growth - 1996 



Medicare's actuaries, without stating how h wiU be accomplished, assume that the rate of health care cost 
inflation will be controlled over the next 25 years. This assumption allows them to project a significantly 
lower tax Increase to fund the program than would be needed if the historical rate of cost inflation 
continued. Unless new incentives for efBciency are buih into the system, however, it is clear that the same 
historical pressures on cost will continue. ^ 

The methods used by the federal government to control expenditure growth have not worked. Price 
controls have been one of the main approaches, they have been used since 1983 in Part A, and since 1975 
in various forms in Part B. Despite the government's holding payment rates to providers below private 
sector levels and rates of inflation, Medicare expenditures grew from 3.7% of the federal budget in 1970 
to 1 3% in 1 995. If the rates of spending in both parts of Medicare are not slowed. Medicare actuaries 
have projected that spending will grow rapidly from 2.6% of gross domestic product in 1995 to 7.8% in 
2035. 

Medicare's problem involves its promises, hs financing, and the way it is nut The new Medicare+Choice 
program will not relieve the pressure on the Part A trust fund or taxpayers’ burden for funding the 
majority of Part B expenditures for some time to come. The traditional program wiU remain the choice of 
most beneficiaries for the foreseeable future, and vrill continue to drive up expenditures at an 
unnecessarily high rate if its flaws are not corrected. The program has severe structural problems dating 
from its original design. Medicare must be restructured so that it can continue to achieve its objectives in 
the 21st century without large tax increases or benefit reductions. The AMA's proposal to transform 
Medicare is a con^rehensive ^roach to addressing all of Medicare's problems. 

Back to top 

Preparing For Future Generations 

Most analysts recognize that the future program must be changed in ways that may make h 
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unrecognizable from toda/s program. Because repeated future tax increases to support the 
pay-as-you-go basis of Medicare finance are unte^le, there is also wide agreement that a shift is 
required from pay-as-you-go finance (in which current taxes are used to fiind benefits for current 
beneficiaries) to a method of finance that builds a secure ftind for the use of those contributing to the fiind 
over time. Continuing to fund Part A of the pro^am through payroll taxes, and to fund the larger part of 
Part B though general revenue, will become increasingly difficult both economically and politically. 

Some have proposed that saving Medicare for the future is a sinqile matter of raising taxes, increasing the 
age of eligibility for benefits, relating the amount of the federal subsidy to beneficiary income, and 
continuing to lower payment rates to providers. However, the political feasibility of raising taxes in an era 
of concern for ihe burden of entitlement financing on taxpayers is highly questionable. Increasing the age 
of eligibdjry and reducing the Medicare subsidy to the wealthy wont go ^ toward reducing projected 
spending Continuing to cut provider payment rates, the major budgetary approach of the past, has iK>t 
been successftil in reducing expenditure growth and further cuts will jeopardize beneficiary access to high 
quality care. None of these approaches presents a viable long-term solution because they do not deal with 
basic structural incentive problems causing Medicare costs to increase too rapidfy. 

The AMA supports increasing the age of eligibility to match the one scheduled to occur for Social 
Security. AMA supports reducing the subsidy for high-income beneficiaries using income-related 
premiums. However, the AMA believes that private saving during working years for health care in 
retirement should be part of the solution to Medicare's financial health over the long-term. 

Continuing the pay-as-you-go system of financing Medicare wiO impose an ever-increasing burden on 
working US taxpayers. While our obligations to those who are and will be dependent on Medicare in the 
future must clearly be honored, we do not need to retain the same system for those who are not now 
dependent on h, such as those currently entering the workforce. 

How would we design Medicare if we had h to do ov«^ again, such as for the younger generations that 
will foce ever-increasing taxes and pro s pects of eroding benefits if the current program were continued? 
To restore the viability of the program's promise to future generations. Medicare funding must be shifted 
from the pay-as-you-go system to a sy^em in which beneficiaries have a larger reqwnsibility to provide 
health insurance for their own retirement heahh care during their working years. 

The AMA believes that shifiing out of a tax-based pcy-as-you-gp system to a system of private savings is 
the preferred approach to assuring that all worfdng Americans have access to health care in retirement. 

Tlus does not mean that government would not have a major role to play. The govermnent would 
continue to make a substwtial contribution toward the purchase of msurance for the elderly and it would 
enforce requirements for individual saving. The governme n t should have a larger re^nsibility to socially 
insure against contingencies that society faces coUecthrly, such as the genera] disruption of an economic 
depression or war, and for assuring that the economically disadvantaged are not neglected. 

From a financial standpoint, greater individual funding of retirement health care has at least four 
advantages over a government-based system: 

* A private system would allow individuals to fieeiy choose the types of beakb care plans that meet 
their particular needs. 

* Individual funding would remove federal budgetary considerations and the accoo^taiQing 
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extraneous budgetary issues from government policy toward the system. 

* Much of the funding of a private system wouki be invested in economic activity in the private 
sector, rather than in unfrmded federal debt that must be repaid by subsequent tax revenue. 

* A higher rate of return is possible with inwstment of funds in private sector economic activity than 
in government debt instruments. 

Economists who have studied the problem have proposed that the transition from the pc^-as-you-go 
system to a fully funded system be phased-m over several decades. Martin Feldstein a^ Andrew 
Samwick of the National Bureau of Economic Research have proposed an approach in vduch every 
individual contributes to a Personal Retirement Health Account beginning at age 30. Retirees would use 
the proceeds to purchase conventional insurance like Medicare phis the long-term care insurance 
currently provided by Medicaid. They estimate that the mdividuid contributbn required to build such 
accounts and to fund existing obligations to those remaining in the pay-as-you-go system would rise fit>m 
the current payroll tax rate of 2.9 percent to 3.4 percent, compared to a tax increase to 30 percent of 
covered earnings to continue funding the pay-as-you-go system 

Prof. Thomas R. Saving at Texas A^^ University has proposed a similar approach in winch entire age 
cohorts, rather than individuals, establish private savings plans to collectivety fund their retirement health 
care needs. Like Feldstein and Samwick, Prof Saving estimates that only a modest addition to the current 
rate of payroll tax will be needed to fund the transition to full self-funding over a period of years. 

Even though enqiloyees during the proposed transitions must pay payroll taxes to suf^rt existing 
retirees as well as contribute savings for their own retlr^nent, neither of the proposals require such 
employees to "pay twice" during the transition. This is because the combined contribution will be piuch 
less than that required to sustain the ensting pay-as-you-go system, and because the contribution to 
honor existing pay-as-you-go obligations will decline as beneficiaries of the old system die and are 
replaced by new retirees with pre-fiinded private savings accounts. 

Meanwhile, the current program of benefits, delivery of services, and gov e rnmen t regulation requires 
immediate modernization and improvement to correct serious flaws, iiiq>rove efficiency, slow cost 
growth, and enhance service to beneficiaries. 

Back to top 

Modernizing Traditional Medicare 

To realize the actuaries' assun^tion that Medicare's cost growth will be constrained at a sustainable level, 
major structural modifications are needed in the traditional program to rectify the lack of incentives for 
provider and beneficiary efficiency. The AMA proposes two structural modifications to the program that 
would save both beneficiaries and the government money by providing the needed incentives for 
efficiency. 

A. The Easy Path to Scoreable Savings: Eliminate the ”Gap” Problem 

The large cost in^Msed on the Medicare program by the "medigap problem" has long been recognized as 
a potential source of significant government budget savings. By covering Medicare's mtended cost 
sharii^ with private supplemental insurance (med^ap), beneficiaries use more services than they would 
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Otherwise. Thus, Medicare's outlays are considerably higher than they would be if the cost sharing were 
not subverted by medigap insurance, which more than 75% of beneficiaries own. 

Efifectively solving this problem presents the best source of scoreable budget savings, because the savings 
produced are the result of efficiency improvements, not imposing costs on taxpayers, beneficiaries 
or providers of medical care. 

Do Beneficiaries Want Medigap? 

Medicare's cost sharing requirements in 1998 impose a potential out-of-pocket liability on beneficiaries 
for: 


* Pari A deductible, $764 

* Pan A hospital coinsurance for days 61 to 90 in the hospital, $191 per day 

* Pan A hospital coinsurance for days 91 to 150 in the hospital, $382 per day 

* All charges for extra 365 days in the hospital 

* Pan A blood deductible, 3 pints of blood 

* Pan B deductible, S 1 00 

* Part B coinsurance, 20% of expenses in excess of $100 

* Skilled nursing facility coinsurance for days 21 to 100, $95.50 per day 

* Emergency care in foreign countries 

In sum. Medicare's potential cost sharing liability is more than $34,000 per year and, unlike most private 
insurance policies. Medicare does not limit the out-of-pocket cost that ^neficiaries can be required to 
pay. This potential out-of-pocket cost is exorbitant. It creates the wrong incentives because it fiightens 
most beneficiaries into insuring against high out-of-pocket costs with private supplemental insurance. 
Their former employers provide many beneficiaries supplemental insurance. Many of those, as well as 
most beneficiaries who are not covered by their previous employer's benefits, purchase their own 
insurance (at an average cost of about $ !, 1 00 to cover the potential liability in 1 997) even though 20% of 
beneficiaries incur no cost sharing liability each year, 70% incur a cost sha^g liability of less than $500, 
and 80% incur a cost sharing liability of less than $999. 

If beneficiaries were not exposed to such potentially high out-of-pocket costs, they (and/or their former 
employers '*'ho provide insurance to supplement Medicare as a retirement benefit) would not have to 
waste so much money on supplemental coverage. The government does not need to expose beneficiaries 
to such high risk and precipitate a waste of money. Not only do most beneficiaries incur far less cost 
sharing liability than they pay for medigap, but medigap premiums have risen much faster than the rate of 
Medicare expenditure (ration in the last few years. T^ government can give beneficiaries and their 
former employers an economic break by eliminatii^ their need for supplemental coverage. 

In so doing, the government can also lessen the pressure that medigap puts on the budget. Beneficiaries 
with medigap insurance view their covered care as essentially 6^, and they utilize 28% more medical 
services than they would otherwise, according to the Physician Payment Review Commission. These 
extra costs are borne primarily by the Medicare program rather than medigap insurers because medigap 
pays only the deductible and coinsurance for covered services while the Medicare program pays the rest. 

How Can Medigap Be Neutralized? 

Congress should reduce Medicare's cost sharing requirement to a reasonable level. This means a level that 
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would not strongly encourage beneficiaries not to insure against the potential liability, but a level that 
would also provide an effective incentive for benehc^ries to reasonably moderate their demand for 
covered services. 

The AMA proposes that Medicare restructure its cost sharing to reduce potential beneficiary liability in a 
manner that eliminates the need for private medigap insurance and, in exchai^e, beneficiaries would pay a 
higher premium than they do now. The premium charged Medicare for the expanded coverage would 
be much less than that charged by private insurance companies because the government's premium would 
not include selling expense and profit. The effective cost sharing would reduce government outlays for 
medical services. 

As an illustration of the approach, the average cost of the medigap ’’Plan C" that covers all of Medicare's 
potential cost sharing liability (about $1,100 in 1997) can be divided into two parts, consisting of a 
modest, single deductible for both Parts A and B of Medicare, and a premium for the extra Medicare 
coverage represented by eliminating all existing cost sharing liability except for the single deductible. 
Dividing the current cost of medigap Plan C into two parts, a deductible and a premium for extra 
coverage, would guarantee that beneficiaries would incur rto greater out-of-pocket expense than they do 
now, and that many of them would save money. 

For example, consider dividing the current medigap cost into a S500 deductible and a premium of $600. 
According to actuarial analysis by Price Waterhouse, the average beneficiary would spend only $360 of 
the $500 deductible, saving $140 per year compared with the current cost of $1,100 for medigap. By 
neutralizing the first-doUar-coverage incentive of medigap, the Medicare program would save an average 
of $275 per beneficiary, which codd be returned to beneficiaries in the form of reduced Part B premiums 
or additional coverage. If (he government savings were used to reduce the deficit, a total of $50 billion of 
savings would accrue over the period 1998-2002. 

Medicare's current cost-sharing requirements are self-defeating because they frighten beneficiaries into 
insuring against them with expensive private cover^e. By incorporating most of medigap's coverage into 
Medicare benefits, the government could save beneffeiaries money by reducing the premium required for 
(he coverage. In turn, the government can achieve the intended benefit of effective cost sharing to reduce 
program expenditures. Neutralizing medigap is a win-win for beneficiaries, the government, and 
taxpayers. 

B. Decontrolling Prices Will Improve Medicare for BeDeficiaries and the Government 

Prices in Part A of Medicare arc controlled through the prospective payment system for hospital payment 
and in Part B through the payment schedule system for physician payment. Price controls are responsible 
for many of Medicare's financial problems, and have not achieved the objective of controlling expenditure 
growth. They should be replaced by a better system before beneficiary access is seriously eroded. The 
AMA offers a sensible approach to replacing price controls with price competition in Medicare's 
fee-for-service sector. 

The Failure of Price Controls 

Price controls have failed to achieve Congress's objective of controlling Medicare's cost growth. This 
failure has caused Congress to consider in^sing other cost-control measures that would erode Medicare 
benefits, such as higher deductibles and copayments. Hiese other measures will not work, because most 
beneficiaries defeat Medicare cost sharing with supplemental insurance. Congress is also continuing to cut 
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payment rates to providers. Continuing to lower payment rates wiD only result in a growing reluctance of 
providers to diqwnse services to beneBciaries and wQl eventual^ reduce beneSciary access to care. 

The impact of price controb on beneficiaries is not starkly a p pa rent because b affects (he quality of 
services rather than their ability to make appointments with physicians and other providers of care. 
Physicians have adjusted in a number of way^ to the &Qure of Medicare payment rates to keep up with 
their cost of providing services. A recently completed AMA survey reve^ how they are aHapting to the 
Medicare co^ squeeze: 

Impact on patient interactions: time spent with Medicare patients on each visit b being reduced, and 
multiple visits for multiple problems are being required. Some j^i^ians selectively refer the more 
difficult, costly cases to other physicians. Videos are being subkituted for fece-to-fece patient counseling 
and education. 

Cutting amenities: services for the convenience of patients are being dropped, such as arranging for 
community services, in-office phlebotomy and x-ray services, and incidentab such as post-procedure care 
kits. Screening and counseling are being curtailed. Satellite offices are being closed. Telephone 
consuhatioos are being reduced, with office staff returning more telephone calb from patients. 
Commercially produced patient education pamphlets and tvoefaures are being dropped. 

Impact on access: Medicare patient loads are being reduced, limited or eliminated. Some physicians 
accept Medicare patients only by referral. Money-bsii^ services, especially surgical proc^ures, are not 
being offered to Medicare patients. Single proc^ures formerty performed in the ofi^ are done in 
outpatient fecilities. 

Technology lags: many physicians are not renewing or updating equq>inent used in their office, but^ 
shifting to hosphab to perform Medicare procedures. Purchases of equipnieot for promising new 
procedures and techniques are being postponed or canceled. 

Access to specialists: specialists refer patients b^k to primary care physicians as soon as possible, and 
are less wi^g to become primary physicians for their chronically ill patients. 

Physicians' reported adjustments to the Medicare cost squeeze indicate that Medicare's price controb are 
insidiously erring the value of beneficiaries' entitlement to medical care. The perverse inq)act of price 
controb b fijither aggravated by difficulties in administering them The rates of the relative value scale 
that Medicare uses to set payment rates, known as tbc RBRVS, are ideally based on the "resource cost" 
of providing each service. The government needs a better alternative for determining physician payment 
rates. 

Price controb also contrfoute the problem of fraud aral abuse in the Medicare prograin. Because they do 
not participate in the process by which prices are typically set in a market environment, beneficiaries have 
little knowledge or concern about the prices and services that providers bill to Medicare on their behalf. 

The solution to price control problems is, of course, price competition. Medicare juices should be 
decontrolled to stop the deveduation of the program's promises. 

Conpethicn b the mechanism that must be used to make sure that prices are not too high, and that 
services are provided with the nM3riinum efficiency. Tbb cannot be done through administrative 
mechanbms such as price controb or regulation of ii^videra' economic behavior, rather, the market must 
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be allowed to function to provide incentives for producers to employ efficient methods of service 
production and delivery and to push prices toward the minimum necessary levels. 

How is this supposed to work? Competition works because consiuners care about prices and seek 
low-price producers for their services. This motivates producers to make their prices apparent to 
consumers, and to employ the most efficient means of production, so that their prices can be as low as 
possible compared with their con^)etitors. Corr^Mtition rewards consumers for seeking lower prices, and 
punishes producers whose prices are too high, motivating them to find ways of lowering prices. 
Consumers must be rewarded for seeking lower prices, which is impossible under the current Medicare 
program because prices do not vary due to price controls. Thus, in order to foster competition it is 
necessary to let prices vary by decontrolling prices. 

The second necessity is to give beneficiaries a moti^mtion to seek lower prices. This means that they have 
to have to be able to get information readily about prices. Information is not currentb' available on prices; 
how is it to be provided? It also means that they have to be rewarded for choosing lower, rather thm 
higher, priced services, if the quality and other attributes of the services are equal. How is this to be 
accomplished? 

Allow Flexibility for Beneficiaries and Physicians 

Some measure of the positive benefits of con^thion could be restored to this market by abolishing the 
"limiting charge" restrictions that limit Medicare's payment on unassigned claims. Unassigned claims are 
claims for payment submitted to Medicare by pfayricians who do not agree to accept Medicare’s fee 
schedule amount as payment in foil. Medicare's payment for unassigned claims is limited to 109.25% of 
the fee schedule allowance. Medicare's treatment of unassigned claims is punitive because claims are 
deliberately processed more slowly and non-participating pl^icians are assessed a 5% penalty. Thus, 
physicians assign most claims. However, as discussed above, a significant number of physicians remain 
outside the Medicare market because the Medicare {»ice is too bw. Further, some physicians who do 
continue to see Medicare patients are restricting their practices so as not to accept new Medicare patients 
or to limit the services provide to Medicare patients or to all the non-clinicai aspects of the service to 
deteriorate. 

Physicians who might want to offer better service or to make available otherwise relatively scarce skills 
caimot currently be compensated for those efforts through higher payment. AboUshing the limiting charge 
restrictions would albw beneficiaries to command better physician performance and service if they chose 
to do so. Pemutting condition m this segmcDl of Uk market will expand beneficiary choice. Medicare 
would not otherwise have to change its physician payment system. It could continue hs Partbipatbo 
Program, which gives preferential treatment to physicians wlx> agree to accept Medicare rates as full 
payment, including listing in a directory available to beneficiaries. 

Given the heahhy supply of partic4>ating physicians, non-partic^ting physicians would not be able to 
price their services without limit. Evidence of this is |»ovided by the foiri that when there were no limits 
on physicians' charges (in I966’1972, and 1974-1984), assigned charges for physician services provided 
to M^icare beneficiaries were never less than 53% of the total Thus, abolishing the limiting charge 
ceilii^ should not place a hard^p on beneficiaries; rather, it would allow those who want higher quality 
care or access to specialists who linut treatment of Medicare patients to fi^ly seek it in the marketplace. 

While abolishing linuting charge restrictions would in^rove beneficiary access to services, it would not 
produce fully competitive prices and the benefits of maximum economic efficiency and choice that would 
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accrue to beneficiaries and goyemment fix>m full con^xthioa. Furthermore, it would not divorce the prke 
setting from budget considerations which override concerns about boieficiary access and service quality 
in the current price settii^ process. 

The AMA has two distinct proposals for fostering con^ietition in Medicare that enlist beneficiaries as 
agents of competition. Each proposal would reward beneficiaries tangibly for seekmg value, and would 
make h easy for them to do so by making information about fffices avail^le to them. The proposals differ 
in that one builds on current prkii^ mechanisms of B, and the other builds on current priciDg 
mechanisms of Part A. 

Decontrolling Prices in Part B 

The AMA has proposed a mechanism for decontrolling prices and allowing conq)etition to determine 
them. The Part B mechanism would be based on the current RBRVS, but would allow physicians to 
determine their own conversion foctors (CFs), which convert the relative values into dollv charges. 
Physicians would be required to post their CFs so that Medicare patients would know what their charges 
are, and would be able to conq)are the charges of di ffer e n t physicians. In turn, Medicare would determine 
a CF by which it would reimburse beneficiaries for services they received. 

Medicare's CF would be based on physicians' CFs in each market, and would be determined to guarantee 
beneficiaries access to a certain proportion of the pl^^ians in the market at no out-of-pocket cost 
beyond physicians' charges. 

For example, suppose Medicare wanted to assure beneficiaries that they could see one-half of the 
physicians in their area at no out-of-pocket cost beyond what Medicare pays. Medicare would ask each 
physician to submit the CF by which they would price their services to beneficiaries, aixl choose t^ 
median CF for reimbursing beneficiaries. To assure competition, Medicare would collect infonnation on 
physicians' prices and regularly provide a list of CFs to beneficiaries. Physicians would also be required to 
post their CFs in their ofiSces for beneficiaries to see. In this way, beneficiaries would only need to know 
a single number in order to compare the prices that physicians other Part B suppliers charge. 

To maximize the incentive for beneficiaries to seek the best values from physicians, they could be 
reimbursed at the government level even thoi^ obtained services suppliers wth CFs less than 
the government’s. In this way. beneficiaries would be rewarded for seeking better values, and siq>pliers 
would be motivated to display the lowest possible CFs. Over lime, the goveromcm would discover the 
minimum "bonus" payments to beneficiaries necessary to maintain coixq)etitioo and min i m i z e the bonus 
payments to beneficiaries. Paying such a bonus would also prevent the government CF from becoming a 
floor (le., prevent suppliers with CFs below the govemment reimbursement level from raising their 
foctors to equal the government's). 

The bonus payments to beneficiaries who find better values than the govemment reanbursemoit rates 
would not be "give-aways" or wasteful expenditures. This b because such bonuses would condensate 
beneficiaries for performing a valuable function in the system-making coDopetition work. Efficiency is not 
free, after all, and beneficiaries must be rewarded to e?q)eDd the extra effort of searching for better value 
than they have to just to break even. The bonuses purchase assurance that provider CFs would be as low 
as possible, so that the government fiu^tor, in turn, could be as low as possible consistent with the access 
go^ ft wishes to achieve. 


Con^titive DRGs 
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Part A of Medicare currentiy pays for hospital servk^ consumed by beneficiaries based on Diagnostic 
Related Groups (DRGs). There are several hundred DRGa, which determine how much a hospital is paid 
for a case of a certain type. Currently, DRG rates of payment are determined by the government on the 
basis of statistical analysis of hospital cost. Few would argue that statistical an^sis of accounting data 
could determine efficient or economically correct prices; only competition can. Ilierefore, efficiency will 
be served by allowing DRGs to be cocq>etitiveIy detennined. 

The DRG-based Part A system of hospital payment provides a ready-made platform for introducing 
competition. A system similar to the one described for Part B above could be implemented to allow 
competition to woric in Medicare hospital paymeitt. Beneficiaries should be reimbursed at government-set 
DRG rates and allowed to "keq) the change" if they could find a hospital with a DRG less than the 
government's By monitorii^ the DRG rates that fao^itals offer patients, the government would be able 
to set Its reimbursement DRG rates at levels to optinuze incentives for con^thion while minimizing 
program costs, as well as provide information to beneficiaries on the rates prevailing in their localities. 

Responding to Distrust of the Market 

Two general reservations have been expressed about the AMA proposal. First, the lifting of price 
controls has been characterized as giving physicians an opportunity to "price-gouge". However, 
con^titioo among physicians for patients would limit their ability to charge significantly nkore than the 
average. To maximize the strength of condition, the AMA proposes that beneficiaries who are patients 
of physicians whose converrion fiictors are kss than the HCFA reimbursement foctor receive a rebate of 
the difference. This would strengthen the incentive for physicians to conq)ete on the basis of price, 
because patients would be explicitly rewarded for the effort of searching for value in the market With 
such incentives operating in (he market, many economists are confident that the ability of pl^icirgis to 
"price-gouge" would be controlled. And patieitts would always be able to find pl^icians who do not 
charge more than Medicare's payment rate. Before Medicare limited physicians* abflity to charge more 
than Medicare's payment amount, plqrricians accepted Medicare's payment (by "assigning” claims) for 
more than half of outlays on pfayrician services. 

The second m^r reserv^n expressed about the proposal is the ability of patients to "shop" for medical 
care in a conpethive nwket. Of course, few patients are willing or able to shop for medical care when 
they are ill But, this s not the manner in whi^ consumers should arrange for medical care. Rather, 
patients should make long-term arrangements in antic^ion of being in a medical situation inhere their 
ability to shop or make in^rtant decisiotts is compromised. The essence of the traditional 
patient-physician relationship with a regular perso^ physician is such a long-term arrangement that 
establishes guides for dealing serious medical needs. Thus, one should not "shop around" vdien 
medical contingencies arise, but rely on pre-established retationsliqis for dealmg with problems. Medical 
needs, e^ieciaDy serious ones, are not highly predictable, and dealing with them requires advance 
planning and estal^slung relationships with providers who can be called on when tl^ arise. 

A Better Environment for Medicare Beneficiaries 

Since Medicare payment is below many private sector rales for the same services, physicians roust 
continually ask thonselves whether they should stop seeing beneficiaries because Medicare's fixed prices 
are too low to cover costs. The AMA would rather have physicians competing for patients in a market 
where prices reflect actual economic conditions rather than resenting Medicare's misguidfd payment 
policies and having no ahernatives excefrt reducing thrir services to beneficiaries. 
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Beneficiaries would rather be welcomed by physicians and other heahh care providers as valued patients 
and customers than be resented as wards of a flawed and poorly conceived public program. Deregulation 
of prices and the competition that the AMA proposal would generate would put b^ficiaries in the 
driver's seat, endowing them with considerably more clout and respect than they current^ command in 
today's price-control environment. 

Back to top 

Conclusion 

Putting Medicare on a sound financial footing requires a muhi-&ceted transformation of the program's 
fimding, actuarial des^ and incentive structure. Medicare's design reflects conditions prevailing in 1965 
that have changed and evolved significantly since then. Unforeseen expansion of benefits, cost inflation, 
and demographic changes have made the original tax-based method of finance untenable. In hindsight, we 
can see that the cost-sharing requirements that were supposed to ten^r the rate of cost growth 
backfired. The alternative approach that the government chose to try to control cost-price controls-are 
eroding service quality and endangering benefictaiy access to services. Furthermore, Ireneficiaries' 
disinterest in the prices and services billed to the program fiicilhates opportunistic fraud and abuse. 

Rethinking Medicare has led the AMA to propose re^ructuring Medicare's cost sharing in a way that will 
save both beneficiaries and the govern m e n t money; to ;»opose adopting orthodox, market-based 
competitive approaches to pricing in place of price controls to give both beneficiaries aixl suppliers 
incentives to be efficient; a^ to propose switching from tax-based pay-as-you-go finance to a system of 
private savings-based funding th^ will cost less to sustain Medicare's promises in the long-run. 

4 

Desphe the frict that beneficiaries' choices will be greatly eiqianded when the new Medicarfr+Cboice 
options are in^lemented, the traditional program will continue to be the choice of a majority of 
beneficiaries for the foreseeable future. The traditional program will continue to drive Medicare's cost 
unless significant reforms are made in hs incentive structure. Contimung the same approaches to cost 
control will also erode the quality of service significantly. Congress should ai^proach reform of the 
traditional Medicare program with the same concern il devotes to rethinking Medicare's basic funding 
mechanisms. 

February 1998 98-1 
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American Medical Association 

Physicians dedicated to the health of America 



Decontrolling Prices Will Improve Medicare for 
Beneficiaries and the Government 

The Failure of Price Controls 

DecontroUinf Prices 

Responding to Distrust of the Market 

A Better Environment for Medicare Bene6ci>n« 

Prices in Part A of Medicare are controUed throu^ the DRG ^stem for hospital payment and in Part B 
through the RBRVS system for phy^iao paymem. Price controls are re^nsible for mai^ of Medicare's 
financial problems, and have not achieved the ol^ecth^ of controlling expenditure growth. They should 
be replacol by a better system before beneficiary access is ineparably damaged. The AMA a 
sensible approach to replacing price controls with price competition in Medicare's foe-for-service sector. 

The Failure of Price Coatrob 

Price controb have fiuled to achieve Congress's objective of controlling Medicare's cost growth. Flm 
foilure has caused Congress to consider in^sing cost-control measures that will erode Medicare 
benefits, such as higher deductibles and copayments. These measures wfll not work, because most 
beneficiaries obtain medigtg) insurance which defeats Medicare cost-sharing. Congress is also contoming 
to cut payment rates to providers. Continuing to lower p^ment rates will onfy resuh in a growing 
reluctance of providers to dispense services to beneficiaries and will eventually reduce beneficiary access 
to care. 

The impact of price controls on beneficiaries is insidious and erodes the value of their ratitlement to 
Medicare benefits. Meanwtule, providers will continue seeking w^ to evade price controb. Evasion 
results in a general loss of efficiency and higher cost to the program. Providers' responses to price control 
cost squeezes affect beneficiaries distorting services and treatment as well as reducing the quality of 
care to fit within cost constraints. Thus, beneficiaries are not general^ treated optimally under price 
controb. Divergence fiom optimality b aggravated by the government's attempts to control cost through 
stricter criteria for coverage of new medical equipment, devices and treatments. 

The perverse impact of price controb b further aggravated by difficulties in administering them. The rates 
of the RBRVS are ideally based on "resource cost” of providing each service. Attenq>ts to measure 
overhead costs are presenting insurmountable problems to the govonment. Methodological fnoblems in 
allocating fixed cost as well as difiScuhies m obtaining adequate data to measure components of overhead 
are con^nombing the validity of the RBRVS, and resuKmg in severe divergences between payment rates 
and the rates that physicians regard as equitable. These difficulties are threatening the acceptance of the 
RBRVS as a basb for physician payment and the viability of Medicare's pl^siciao paymrat ^em. The 
acceptance of the RBRVS has abe^y been conqjromised by the threat of changing ^ current 
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are too low to cover costs. The AMA would rather have f^iysicians competii^ for patients in a market 
where {Mices reflect actual economic conditions rather than reseitto^ Medicare's misguided payment 
policies and having no alternatives except reducing their services to beneficiaries. 

Beneficiaries would rather be welcomed by physicians and other health care providers as valued patients 
and customers than be resented as wards of a flawed and poorly conceived puUic program. Deregulation 
of prices aid the competition that the AMA proposal would generate will put beneficiaries in the driver's 
seat, endowing them with considerd)}y more clout and respect than they currently command in today's 
price-control environment. 

The ability of the government to administer prices adequately has met the barrier of the methodological 
impossibility to adequately measure and allocate overhead on a per-service basis. The government must 
allow physicians the flexibility to set their own prices to reflect cost. Allovring physkiaihdetcrmined 
conversion fectors also will end the contentiousrtess among physicians of multiple gov e r nm ent-imposed 
conversion factors. Price competition, enhanced by proper incentives for beneficiaries to sedc value in the 
market, will assure beneficiaries and the taxpayers that they do not pay more than necessary to keep 
Medicare's promise of adequate access to rnedkal care for our elderly citizens. 

May 1997 
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STATEMENT OF JAMES DIRENNA, M.D. 

Dr. DiRenna. Mr. Chairman, members of the panel, thank you 
for letting me speak. My name is Jim DiRenna, I am a family prac- 
titioner in the Kansas City area. 

The point that I would like to talk to is about the education proc- 
ess that has been spoken of before today. In the Missouri area 
there are two carriers for Medicare, one is Blue Cross and the 
other is General America. And in 1997, General America denied 1.2 
million claims that were not resubmitted, either due to physicians 
not responding or debate or the fact that they just simply denied 
the claims or they did not meet the time element of the claim proc- 
ess. 

Now there is some discussion about charging physicians $1 on a 
resubmitted claim. This hurts the physicians, as you well know, be- 
cause we are already locked into a situation. And this is not hand- 
written coding, this is computer electronic filing into these carriers. 
And it is not practical and it is generally known in the general 
medicine community, that the carriers are making the decision 
about medical necessity. So if HCFA comes out with their Federal 
rules, policies and regulations and we are trying to go by HCFA 
rules and regulations and then we are dealing with the individual 
carriers and the policies and the procedures are changed every 3, 
4, 5 months, we are not all on the same page and it is very difficult 
to get a straight answer concerning that. And that is the point I 
would like to bring up. 

Thank you very much. 

Mr. Shays. Thank you very much. We have heard from the first 
group, so we will go to the second group. There should be four in 
the second group? I guess we have attrition. 

STATEMENT OF RICHARD HELLMAN, M.D. 

Dr. Hellman. My name is Richard Heilman, I am an 
endocrinologist and diabetologist in private practice. I chair the Na- 
tional Governmental Relations Committee of our Metropolitan 
Medical Society and I am privileged to be on an AMA committee 
that is working on the issues of quality in measuring physicians’ 
performance and patient outcomes. 

I wonder, by the way, how Alan Greenspan would feel if he real- 
ized that people were less interested in the correctness of his deci- 
sion as to what to do with the interest rates than the quality of 
his documentation and writing, as measured by a particular com- 
mittee. 

But I am interested in two things here. The first is the issue of 
quality. One of the things that is happening here is there is so 
much focus that is distracting physicians from the difficult task of 
maintaining and improving quality. In fact, we hear that moneys 
are being moved from HCFA out of quality research and for PRO 
as well, and into the fraud and abuse. At the same time, the qual- 
ity issues offer perhaps the best opportunity to really save money. 
You are going to have more old people and they are going to live 
longer and it is going to cost more. But if you can reduce the num- 
ber of hospital days from diabetes because you prevent problems or 
the fractures from osteoporosis, you get somewhere. But this is dis- 
tracting us from our task. And in fact, the outliers, some of the 
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outliers that you are going to have are physicians whose standing 
is high enough they get the sickest patients, they have adverse se- 
lection. And the people who I am afraid are most vulnerable if we 
do not correct these rules are those patients who are very ill, be- 
cause it is those doctors who will be under the greatest deal of 
scrutiny and the most distracted because they are outliers, they 
have higher charges because they are spending more time. 

I think to help the people in this Nation and to move forward, 
I think we have to let doctors do what they do best, take care of 
people. We have to restrict any diversion of that and we have to 
focus on quality and quality probably will mean revising these 
rules. 

Thank you. 

Mr. Shays. Thank you, sir. [Applause.] 

[The prepared statement of Mr. Heilman follows:] 
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Richard Heilman, M.D, F.A.C.P., F.A.C.E. 
before the 
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on 
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University of Kansas Medical School 
Battenfield Auditorium 


Chairman Shays, Vice Chairman Snowbarger and members of the Committee, 
my name is Dr. Richard Heilman. I am a practicing endocrinologist and diabetes 
specialist. I practice in both Kansas and Missouri, in the greater Kansas City area. I 
am the chairperson of the National Governmental Relations Committee of our 
Metropolitan Medical Society and a member of an AMA committee that has the 
responsibility to develop standards of quality for measuring patient care outcomes and 
physician performance. 


I would like to comment on the new rules regarding the evaluation and management 
services as put forth by HCFA. These rules and the planned strategy of enforcement 
as outlined by HCFA, if left unchanged, may result in one of the greatest disasters in 
health care policy of this decade. I urge that the E & M (evaluation and management) 
codes not be implemented and, in fact, I urge that they be completely redone. I will 
explain why. 
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A Physician Assistant can be taught to take a patient’s history and to perfonn a physical 
examination, but they lack the background to perform medical decision-making. This 
skill is the heart of what a physician does - a facet of the art of medicine and cannot 
easily be taught. The new E & M rules are so imprecise, particularly with respect to 
medical decision-making, that leading computer experts tell us that they cannot 
construct software designed so that a physician could put in their clinical data and then 
come out with a unique CPT code and be certain that that is the only reasonable 
choice. The subtlety and complexity of the clinical process cannot be reduced to the 
structured HCFA rules that have been proposed. Although the computer experts have 
now thrown up their hands, we physicians will still be forced to comply with a set of 
njles which are so vague that reasonable people would be expected to disagree often 
on their interpretation. Since both civil and criminal penalties are assigned based on 
the physician's non-compliance, it creates an impossible, unfair and very destmctive 
system in which a physician is expected to operate. 

The requirements of documentation are so complex as to be ludicrous and forces the 
doctor away from the patient just to comply with these rules. Let me give you an 
analogy to illustrate: we rely on the Director of the Federal Reserve, Alan Greenspan, 
for his expertise in deciding whether to change interest rates. But imagine how foolish 
we would be if we were much less interested in the correctness of his decision than 
how his documentation supporting his decision fit our predetermined (and arbKrary) 


criteria. 
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But there is a larger picture. Perhaps the most important challenge today in the 
practice of medicine is to improve the quality of care. Fraud and abuse needs to be 
controlled, but the amount of cost-savings derived from improving quality of care will 
probably dwarf any amount saved from fraud and abuse, and more importantly, benefit 
our citizens directly in improved health and longevity. The prevention of strokes, heart 
attacks and cancer is much cheaper (and humane) than the complex treatment of these 
illnesses. Moreover, reduction of errors in care will help to avoid unnecessary 
hospitalizations and subsequent disabilities. Many experts agree that it is in this arena 
that we should be putting more resources. Instead, we have recently learned that 
HCFA is taking money out of research on improving quality-of-care and putting it into 
fraud-and-abuse enforcement. 

At the same time, these new regulations will almost certainly decrease the quality of 
care. As a result, physician's frustration with the government has reached a level of 
intensity not seen in the last 40 years. It is no surprise that physicians are talking 
openly about avoiding Medicare patients or even retiring early. 

Since HCFA is focusing most on over-coding and it is the most complex care that will 
have the highest payment codes, the most complex and most needy patient will be the 
one that will be scrutinized most closely by HCFA. As a result, access to care for the 
most critically ill patients is likely to be placed at risk, since it is their doctors who will be 
most distracted by the threat of penalty. 
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We need to let doctors do what they do best, which is take care of patients. We should 
not allow anyone to decrease the access to care for the sickest. Our goal should be to 
focus on the difficult problem of improving quality, not destroying it. The country wili be 
well served if the current set of HCFA evaluation and management codes were revoked 
now. 
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STATEMENT OF GERALD F. KERR, M.D. 

Dr. Kerr. Thank you. It is an honor to be able to stand and ad- 
dress you three gentlemen. It is a great country. I am a physician, 
third generation physician, practice in southeast Kansas, rural 
southeast Kansas. Thus far, I have one son and one son-in-law that 
are physicians as well. 

My grandfather started his practice in 1905 in Perry, KS, horse 
and buggy days. Administrative costs for his practice at that time 
were 5 to 7 percent. My father was a hospital-based physician. In 
1962, the hospital administrative management costs at St. Joseph’s 
Hospital in I^nsas City, were in the neighborhood of 10 to 15 per- 
cent. 

In 1991, while I was contemplating rather large hospital bills of 
my own, recovering from a major illness, I did some research in the 
literature and found that in 1991, one of the largest, fastest grow- 
ing cost centers in the hospital were administrative management 
costs and in 1991, they amounted to about 25 percent. Those were 
the direct management administrative costs. Indirect costs, how- 
ever, were another 25 percent; that is, the time that nurses, physi- 
cians, technicians spent documenting the data trail, documenting 
kind of the evidentiary trail to support what they did to the tort 
system, to the Federal Government, to the third party payers. 

That means that in hospitals alone, 50 cents in every dollar is 
consumed by management, administrative, data handling, data 
maintenance costs and that means that 50 cents of every dollar is 
not available to pay for physicians, nurses, drugs, x-ray tests, lab 
tests, to directly take care of patients. 

This I think represents a system that is broken beyond repair. 
I think that all of these people are honorable people, I think that 
you are honorable people, but the system does not work. I do not 
think it can be fixed. My solution, I do not really know, but I think 
it involves patient choice of physicians and hospitals and it involves 
me as a physician looking my patient in the eye and presenting 
them a bill for the services that I render. It involves the hospit^ 
looking the patient in the eye and presenting them a bill. And any 
practice that has to spend 72 cents of every dollar that that physi- 
cian maintained under oath today that he had to spend just to op- 
erate in this system, is way, way too much. 

Thank you. 

Mr. Shays. Thank you, sir. [Applause.] 

STATEMENT OF HOLLY FRITCH KIRBY, M.D. 

Dr. Kirby. I am Holly Fritch Kirby, private practitioner, presi- 
dent-elect of the American Society of Dermatology. It is an honor 
and a privilege to be able to address you. 

My first request is due to due process, that I do not feel that 
many of us know that we have, when we are under administrative 
law. I would like to ask you to consider the Administrative Civil 
Rights Act, a copy is present in my written statement. 

The second thing I would like to do is to clarify how the system 
developed. We started traditionally over the millennium of a 
unique patient, a unique bill. We have an artificial experimental 
system that is not working, and my request would be to rethink it 
and consider starting over. 
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Medical savings accounts I think can be part of this, I think med- 
ical savings accounts over another 35 years may help solve the 
problem of Medicare funding, also give accountability and decrease 
the fraud. 

I would also like to ask — it was not asked directly today — ^to 
strongly consider patient confidentiality. These records now are 
readily available to the Government if they are part of an audit. 

I would also like to ask in this process that some of the commit- 
tees that HCFA is using and maybe even in conjunction with the 
AMA, that they are indeed open to FACA and that they be re-ex- 
amined whether or not they indeed fall under FACA. 

There is a particular request that the American Academy of Der- 
matology would be interested in and that is just a request for the 
head administrator of HCFA to meet with the American Academy 
of Dermatology. The issue is over how pre-cancers are treated. 
Against all the directors of departments of dermatology, HCFA has 
basically at this point in time come up with a rule that is against 
our standard of care and the care that has been given through the 
recent ages and certainly through my training. 

Again 1 thank you very, very much for this opportunity. 

Mr. Shays. Thank you. I just mention to you that Mr. Barrett 
and I have put in a bill on patient confidentiality. I would love you 
to leave your name and address with Jesse, who is right over there, 
I know you gave him a form for that, but a separate one, and we 
will send you the bill. We would love your comment on the legisla- 
tion we put in to see if we addressed the confidentiality in the way 
you think we should. 

Dr. Kirby. Thank you very much. 

Mr. Shays. So if you would just leave your name and address or 
just check it and we will send it to you. 

Jesse, that is our bill on patient confidentiality that we want to 
send her. 

We are with the third group. 

[The prepared statement of Dr. Kirby follows:] 
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statement 

to the House Government Reform and 
Oversight Subcommittee on Human Resources 


Field Hearing on Medicare Fraud 
(Medicare 1 Curing Code Complexity) 
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Kansas University Medical Center 


Submitted by; 

Holly V Fritch Kirby, MD 

Private practice physician in Shawnee Mission, Kansas 
President-elect of the American Society of Dermatology 
Executive Board Member of the Advisory Board, to the 
American Academy of Dermatology 


So why are physicians upset? What is the problem? 

The bottom line is: 

First, physicians were given an experimental, artificial, 
billing system. This occurred in 1994 based on the 1991 
Resource Based Relative Value Scale legislation. This 
system was to be further updated in 1998. This billing 
system cannot (and never will be able to) create a workable 
method whereby all the complexities of human illness can be 
addressed simply and fairly. Traditionally each unique 
patient received a unique bill. The clear reason for the 
unique bill is that Individuals are not simple, round, 
uniform pegs for little round holes, and never will be. 

Second, and in my opinion a much greater peril in a free 
republic, the physicians are at greater risk for arbitrary 
ex post facto extrapolated draconian fines and imprisonment 
for failure to dot every "i". This highly complex coding 
system of 42,000 pages is ill devised. 

To put the medicare rules into perspective, the IRS rules 
and regulations are a mere 17,000 pages. In other words, the 
everyday practice of physicians has become subject to 
criminal and civil penalties without procedural safeguards. 
Furthermore, the cost of defending oneself is immense. 


An attorney for the Kansas City firm of Shook, Hardy, and 
Bacon was quoted that the preliminary defense fees before 
the investigation is geared up or a grand jury impaneled, 
were a minimum of $10,000 to $15,000. To cover this cost 
would require 270 to 406 follow up 15 minute Medicare 
appointments without any consideration of overhead costs. 
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The potential risk is self-evident from the 1996 HIPPA, 
which funded the Inspector General of the HHS with $820 
million, the Department of Justice with $330 million, the 
FBI with $548 million, and HCFA with $500 million to bring 
charges against errant providers. 

No one is opposed to catching up with outright fraud. 
However, the HHS OIG Financial Statement Audit of 1996 
clearly states that in 1996 the estimated 14% or $23.2 
billion does not take into consideration outright fraud. 
This audit focused on the newly defined "correct” 
documentation and allegations regarding the lack of medical 
necessity. 

Together, RBRVS and HIPAA have inadvertently or otherwise 
resulted in: 

1) The perversion of the medical record from the patient's 
care record to a government record. 

2) A wasteful, costly, inefficient, burdensome, if not 
impossible focus on doctoring the chart rather than 
directing the physician's attention to the diagnosis and 
treatment of the patient's problem. 

3) Further interference in the practice of medicine both by 
limiting a patient's treatments options such as dropping 
coverage of the standard method of care to destroy 
pre-cancerous skin lesions and by limiting the work up of 
a patient's complaints due to incomplete lists of 
allowable diagnoses associated with a given test. 

4) The loss of the confidential patient records with 
unfettered FBI access to the medical record. 


The original Medicare promise (Title 18 of the Social 
Security Act, signed into law by President Lyndon Baines 
Johnson on July 30, 1965) reads: 

"Section 1810. Nothing in this title shall be construed to 
authorize any Federal officer or employee to exercise any 
supejTvision or control over the practice of medicine or the 
manner in which medical services are provided." 

There is something seriously wrong in this republic. 
Physicians cannot practice medicine in such a bizarre, 
dangerous labyrinth and patients are at grave risk. The 
government should not be practicing medicine nor should the 
government criminalize honest physicians who do. 
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SOLUTIONS 


1 . Insiat on a moratorlun relating to the prosecution of 
cases based on the CPT (billing) codes, especially the 
Evaluation and Management Codes. 

2. Toss out the present 42,000 pages of Medicare rules and 
regulations and start over. Open the administrative 
codification and rule making process; investigate the 
current cosonittees as to whether they are not indeed FACA 
committees and should already be open as was dona with the 
Technology Advisory Committee. 

3. Pass the "Administrative Civil Rights Act", (See 
l^pendlx ) 

4. Expand the MSAs (Medical Savings Accounts) along with 
high deductible policies to decrease fraud and create the 
resources for health care as citizens age. Use MSAs rather 
than wasteful costly bureaucratic nonsense combined with 
arbitrary excessive fines and imprisonment. 

5. Protect patient confidentiality. Medical records should 
be the patient's care record, not the government's record. 

6 . Stop the Interference in the practice of medicine; it is 
not in the patient's best interest, nor a constitutional 
provision for government. 


APPENDIX 


ADMINISTRATIVE CIVIL RIGHTS ACT 

The constitutionally guaranteed civil rights of American 
citizens shall be protected in administrative proceedings. 

Any agency acting under color of federal or state law 
shall have the right to impose only limited penalties 
through administrative procendings, even when these 
penalties are called "deterrents" or "means of protecting 
program integrity" rather than "punishments." Allowed 
forfeitures Include only< 

1 . Withholding of future direct payments from the public 
treasury (except that Social Security benefits up to the 
amount funded by actual contributions by an individual, 
including amounts paid by employers in the individual's 
name, plus interest, may not be withheld); 

2. Fines or civil monetary penalties not to exceed one 
week's after-tax Income to an individual or one week's net 
profit to a corporation. 
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STATEMENT OF THE 

AMERICAN ACADEMY OF DERMATOLOGY 
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REGARDING 

MEDICARE BILLING; CURING CODE COMPLEXITY 
APRIL 9. 1998 


Chairman Shays and members of the Subcommittee, the American 
Academy of Dermatology appreciates this opportunity to submit its views for 
the record of the Subcommittee's hearing on the complexities of the Medicare 
billing system. We want to commend the Subcommittee for holding this 
hearing on this critical Issue. We hope that this is the beginning of a thorough 
examination of the Medicare billing system that will ultimately produce major 
reform beneficial to both our physicians and our patients. 

The American Academy of Dermatology is the professional medical 
specialty society for the more than 12,000 physicians who specialize in the 
diagnosis and treatment of diseases of the skin, hair, nails, and mucous 
membranes. Because many of these diseases afflict our senior population. 
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dermatologists treat a large number of Medicare beneficiaries. As a result, 
dermatologists are extensively involved with the Medicare system and have 
first-hand experience with its problems. 

The complexities of the Medicare billing and coding system are issues of 
critical importance to dermatologists and our Medicare patients. Of all the 
issues confronting physicians today, these issues rank near the top. Physicians 
who treat Medicare patients feel that they are caught in the proverbial ''Catch- 
22." They are doctors, not insurance claims examiners. They are interested 
in providing quality care and in curing disease, not in filling out forms. 
Nevertheless, they must comply with an extremely complicated maze of 
regulations, coverage policies, CPT codes, and documentation. As if this were 
not bad enough, looking over the physician's shoulder is the federal government 
complete with its auditors, investigators and its police power. 

Our doctors simply want to do what is right, but determining what is right 
and correct is often not easy. Couple this with all the talk about health care 
fraud and abuse that has been emanating from the Health Care Financing 
Administration (HCFA), the Office of the Inspector General (OIG) of the 
Department of Health and Human Services (HHS), the Department of Justice 
(DOJ), and the Congress. In addition, there are all the new fraud and abuse 
laws, particularly the Health Insurance Portability and Accountability Act 



206 


3 

(HIPAA) (Public Law 104-191) and the Balanced Budget Act of 1997 (BBA) 
(Public Law 105-33). Physicians are legitimately concerned that the least little 
mistake could result in a federal criminal charge. Physicians are also 
legitimately concerned that the federal government, which was once its partner 
in Medicare, has now become its adversary. 

The Academy's statement will focus on some of the complexities of the 
Medicare coding and billing systems. However, the statement will also review 
some of the corollary problems associated with Medicare coverage policies and 
the computer programs employed by Medicare carriers to process claims. We 
believe that a system that is already unduly complicated is made more 
problematic by the actions of some Medicare carriers. 

L THE COMPLEXITY OF THE MEDICARE SYSTEM 

The numbers alone are proof positive of the complexity of Medicare's 
coding and billing system. Everyday, dermatologists across the United States 
submit tens of thousands of claims to Medicare. These claims must comply 
with almost 2,000 pages of Medicare law, tens of thousands of pages of 
Medicare regulations, tens of thousands of pages more of Medicare 
instructions, and several thousand CPT codes. In addition, each state has a 
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Medicare carrier that processes Part B claims. These carriers may have their 
own individual procedures and a host of local coverage policies that often vary 
from state to state. Physicians with offices in more than one state are faced 
with multiple local policies and procedures. 

The Academy is committed to the ethical practice of medicine vis-a-vis 
our patients and our third-party payors, including Medicare. Dermatology is 
committed to preventing and eliminating fraud and abuse in our health delivery 
system. The Academy has undertaken a major educational effort with our 
members through the use of coding workshops, articles in our monthly 
publication. Dermatology World, and the creation of a new publication. Derm 
Codmg Consult. Additional compliance and quality assurance efforts are in the 
pipeline. 

The problem for most physicians is that Medicare billing errors usually 
result from the multitude of confusing and conflicting regulations and 
instructions that make up the Medicare coding and billing system. Most 
physicians who make Medicare billing mistakes are attempting to comply with 
extremely complicated and frequently changing rules of Medicare 
reimbursement. They are not intentionally trying to abuse the system. 
Although they may be making mistakes, they are not committing fraud. 
However, the Administration, the Congress and the press seldom make a 
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distinction between inadvertent errors, legitimate issues of medical judgment, 
and true fraud. 

HCFA's own numbers prove this point. Last year, the OIG released a 
report regarding HCFA's 1997 financial statement. This report received 
considerable press attention and media coverage because it alleged $23 billion 
in Medicare fraud. A close examination of the report, however, showed that 
most of the alleged "overpayments" were due to a lack of proper 
documentation and coding. In addition, the report included claims that had not 
been finally adjudicated in the standard appeals process. An analysis of HCFA's 
first quarter 1 997 records indicates that physicians and other Part B providers 
received payments in 70% of the appeals where carriers had initially denied 
their claims. 

The physician community's principal frustration is that one of HCFA's 
chief responses to combating fraud is to make the system more complicated. 
HCFA is adding new paperwork requirements for physicians, which are creating 
an administrative nightmare for doctors and their staffs. The new evaluation 
and management documentation guidelines have been published and are 
scheduled to become effective July 1 . The Academy is concerned that these 
guidelines are onerous and will not improve patient care. They may, in fact, 
reduce the amount of time that the physician can spend with their patients. We 
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believe thet further refinements in these guidelines are needed, and that HCFA 
should develop an approach that reduces true fraud without imposing 
unnecessary administrative burdens on physicians and their practices. 

The Academy recognizes that health care fraud has become a political 
football. Yet, this 'fraud and abuse' hysteria does serious damage to the 
patient-physician relationship by diminishing the patient's faith and trust in his 
or her physicians. In addition, this environment does not foster cooperation 
among the vast majority of physicians who want to assist in preventing and 
eliminating true fraud. 

The Academy believes that much of what has been wrongly characterized 
as fraud arKi abuse can be effectively eliminated by shifting the emphasis from 
prosecution to prevention. We need a change in attitude, in direction, and in 
the rhetoric. The federal government and the physician community need to 
become partners once again. 

We believe that HCFA should focus on administrative simplification and 
education. If the federal government is truly committed to addressing alleged 
health care fraud, it should simplify the requirements and commit significant 
resources to educating physicians and other providers about its current 


requirements. 
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IL MEDICARE COVERAGE PROBLEMS 

A. Background 

The problems associated with coding are further exacerbated by HCFA's 
method of establishing Medicare coverage policies. Currently, there are three 
methods that HCFA utilizes directly or indirectly to develop Medicare coverage 
policies. 

L. National Coverage PoHcv. The Medicare statute is the primary 
authority for what is and what is not covered under Medicare. In addition, 
HCFA issues "national coverage policies," also known as "medical review 
policies." A national coverage policy indicates whether and under what 
circumstances a particular item or service is covered. A statement of national 
policy regarding Medicare coverage is: (1) published in HCFA regulations; (2) 
published in the Federal Register as a final notice; (3) contained in a HCFA 
ruling; or (4) issued as a program instruction in the Coverage Issues Manual or 
the Medicare Carriers Manual. Federal laws and regulations govern the 
issuance of national coverage policies. 

Zl. Local Coverage Policy. Medicare carriers may also issue local 
coverage policies, known as "local medical review policies (LMRPs)." The 
Medicare Carriers Manual refers to a LMRP as a 'program integrity tool." It is 
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developed to address "identified, or potential abuse (e.g., overutilization)," and 
it cannot conflict with any national coverage policy. 

A LMRP specifies the criteria that are necessary for an item or service to 
be covered by Medicare. Carriers are allowed to Identify the clinical 
circumstances that it considers to be "reasonable, necessary, and appropriate." 
The process for developing a LMRP includes: (1) the development of a draft 
policy based on a review of the medical literature and the local standard of 
practice; (2) soliciting comments from the medical community, including the 
Carrier Advisory Committee (CAC); (3) responding to and incorporating into the 
final policy comments received; and (4) notifying providers of the policy 
effective date. 

3a. Mode! Coverage Policy. While federal law and regulations govern 
the requirements and the process for developing national coverage policies and 
LMRPs, there are no legal requirements for the development of 'model coverage 
policies." 

In the past, working groups of Carrier Medical Directors ICMDs) have 
been formed under the auspices of HCFA. Their meetings are not open to the 
public, and there is no opportunity for comment by outside groups. These 
groups develop model coverage policies and promulgate them to the Medicare 
carriers, who are free to adopt, change or reject them. These model policies 
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carry the imprimatur of HCFA that they do not conflict with any national 
coverage policy. 

&. The Problem 

Increasingly, Medicare carriers are implementing LMRPs restricting 
Medicare coverage for a variety of medical services. This is being done even 
though the LMRP may violate the standard of care. Carriers are also restricting 
coverage for certain medical devices, even though those devices are approved 
by the Food and Drug Administration (FDA) for safety and effectiveness. 

For example, in February of this year. Blue Cross and Blue Shield of 
Florida, the Medicare carrier in that state, issued a policy denying coverage for 
a FDA-approved, simple and relatively inexpensive breath test that can identify 
ulcer-causing bacteria. It would have spared many patients from having to 
undergo an endoscopy, a more expensive procedure in which the patient must 
be sedated and a tube inserted down the patient's throat into the stomach. 

These policies are the product of one of the two processes highlighted 
above, the LMRP and the model policy processes. For different reasons, both 
of these processes pose problems and public policy concerns. 

The model policy process is, at best, secretive, and at worse, illegal. 
There are no written operating policies or procedures. There is no opportunity 
for comment, and the meetings are held behind closed doors. In addition, the 
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model policies that are developed may conflict with the standard of care. 
Despite all of this, HCFA takes a *hands-off' approach to this process. 

HCFA has also not exercised its oversight responsibility for Medicare 
carriers developing LMRPs. Even when it is pointed out that the carrier has 
violated the prescribed standards or procedures for developing a LMRP, HCFA 
has refused to intervene to stop the process. 

This leaves the Medicare beneficiaries and providers with few remedies 
to challenge restrictive Medicare policies. It also produces a multitude of 
coverage policies for a host of items and services, coverage poiicies that will 
vary from state to state. This wili inevitably result in an unequitable health care 
system. If Medicare is truly a national program into which citizens from every 
state pay a respective share, then every citizen, regardless of the state in which 
they reside, should receive the same care. 

The problem is compounded by the new Medicare provisions of the 
Balanced Budget Act of 1997. The new Medicare + Choice program wiil make 
a variety of new health insurance plans available to Medicare beneficiaries in 
addition to the risk plans already available. In most states, the Medicare carrier 
also has a private insurance business with ptara for Medicare recipients. There 
is little doubt that the carriers will increase the types and numbers of these 
plans under the new Medicare + Choice program. 
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Consequently, as the Medicare carrier, the company can implement 
LMRPs that will have the effect of driving beneficiaries into its private insurance 
plans. It can restrict Medicare coverage for items and services. At the same 
time, it can provide coverage for those same items and services in its private 
Medicare insurance plans. Medicare beneficiaries will be enticed to leave their 
current Medicare fee-for-service arrangement, where coverage is being 
restricted, and join the carrier's managed care plans where everything is 
covered. This is, at best, a clear conflict of interest. 

In addition, the new Medicare amendments require HCFA to produce 
certain plan coverage information and comparative data. If LMRPs are allowed 
to exist, HCFA will be unable to adequately comply with the new requirements 
of the Medicare law. 

As this Subcommittee focuses on the complexities of Medicare coding, 
the problems associated with Medicare coverage policies also warrant 
examination. At the very least, HCFA needs to rein in its carriers and use its 
oversight authority to enforce its policies and procedures for developing LMRPs. 
HCFA should also put a halt to this closed-door model policy process and devise 
a method for increasing the development of national coverage policies. 
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COMPUTER PROGRAMS AND SCREENS 

In treating a Medicare patient, physicians must first determine what is and 
what is not covered by Medicare. He or she must then determine what is the 
appropriate CPT code to bill and what, if any, modifiers to use. The physician 
must also complete the necessary paperwork to ensure that the patient's chart 
is properly documented for Medicare billing purposes. All of this is in addition 
to direct patient care. In fact, all of these requirements take away from direct 
patient care. The more complicated and extensive we make the documentation 
and billing requirements, the more we add time and costs to the delivery of 
health care, and the more time we take away from patient care. 

Yet, even if the patient is properly treated and the documentation and 
billing is correctly completed, the hassles for the physician are not necessarily 
finished. The fact is that Medicare carriers often employ computer edits or 
screens. These edits are employed as a utilization review tool to automatically 
flag claims that exceed a given amount, or otherwise do not meet some 
unpublished criteria set by the carrier. 

These Medicare carrier edits operate in a similar fashion to the screens 
that the Internal Revenue Service's (IRS) computers use in analyzing tax 
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returns. If a deduction or other entry exceeds a preprogrammed amount, the 
computer "kicks out' or "flags" the tax return for a manual review. 

With Medicare carrier edits, however, the computer not only flags the 
claim, but it also automatically denies it. There is no manual review by a claims 
examiner. The claim is returned to the physician. The physician must then file 
an appeal. 

What is tragic is that the physician may have done everything correctly 
and be in total compliance with a given coverage policy. However, because of 
the unknown and invisible computer screens, the claim may still be rejected. 

Take, for example, the following situation with Blue Cross and Blue Shield 
of Florida, the State's Medicare carrier. Over a year ago. Blue Cross 
implemented a new policy governing the removal or destruction of benign and 
premalignant skin lesions. This policy focuses on lesions that are medically 
referred to as 'actinic keratoses" (AKs). 

The Florida carrier's new policy represented a major change in Medicare 
coverage. Previously, Medicare covered the removal of AKs when it was 
considered medically necessary by the patient and the treating physician. This 
new policy circumvents the physician's judgment by describing specific 
circumstances and a course of treatment where the carrier will approve the 
removal of AKs. If none of these circumstances exist, or if the required 
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treatment is not followed, the carrier considers “the removal of an actinic 
keratosis as cosmetic and, therefore, noncovered." Patients would then have 
to either pay the charges themselves or remain untreated. 

There is nothing in the Florida policy restricting the number of lesions that 
can be removed and reimbursed annually. Nevertheless, the computers for Blue 
Cross and Blue Shield of Florida are programmed with an edit to flag any claim 
for the removal of AKs after 1 5 AKs have been removed in any year. Even if 
the removal was appropriate under the restrictive Florida policy, the claim will 
be denied simply because the carrier's annual artificial threshold of 15 was 
exceeded. The physician is left with having to file an appeal because his or her 
claim was denied on grounds that were not even official Medicare coverage 
policy. This is not right. This is not fair. Physicians are being penalized for 
matters not within their control. 

The Academy appreciates the need for utilization review. However, 
where artificial edits are used, flagged claims should receive a manual review 
automatically. An examiner can then determine if the claim meets established 
policy, and the need for a denial and subsequent appeal can be negated. As the 
Subcommittee reviews Medicare billing, special attention should be directed to 
the computer edits employed by Medicare carriers. 
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The American Academy of Dermatology appreciates the opportunity to 
share its views and concerns with the Subcommittee. We hope that these 
comments on the Medicare system are helpful to the Subcommittee's 
deliberations. We stand ready to furnish additional information or assist the 
Subcommittee and its staff in any way that we can. 

The Academy thanks Chairman Shays and the members of the 
Subcommittee for holding this important hearing. We hope that it will not be 
the last examination this Subcommittee makes of the complexities of the 
Medicare coding and billing processes. 
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STATEMENT OF CARL STRAUSS, M.D. 

Dr. Strauss. My name is Carl Strauss, I am a primary care in- 
ternist in the Kansas City area and along with the other physicians 
here, we are indeed pleased that you came down to listen to us. 
That is a start; we all need to listen and we all need to talk and 
I am somewhat relieved and soothed by that. 

I am not soothed by the gentlemen at the table, although I un- 
derstand that our legal system is an adversarial one. I appreciate 
what they do, and support their doing it. However, I do not think 
that is the issue. 

As far as the coding is concerned, I do not think it really makes 
a lot of difference whether you expand it or contract it. The coding 
system is a very good system. 

Mr. Shays. You say is a very good system? 

Dr. Strauss. Is a very good system for learning how to do eval- 
uation and management. I have learned from it: I want to be a bet- 
ter physician. But to take that very good academically oriented sys- 
tem and place it into the private practice of patient care is very ^f- 
ficult. That is where the hangup is. 

Medicine is an art, it is not a science: it is an art based on a 
science. Let me give you an example. You probably have kids, you 
are out in the yard, the child falls down, runs to you crying, grab- 
bing his knee. What do you do? You love him, kiss him, kiss the 
wound, make it better; or do you pick him up and take him to the 
emergency room? Now who is right, who is wrong? I do not know, 
I was not there, I do not know that child, I am trying to make a 
judgment now on what the action of that person, you, taking care 
of your child. Is it reasonable? Maybe it is, maybe it is not. But 
there is a range of acceptable activity and I want to take that activ- 
ity and insert it into a real life situation. That is where I think our 
problem is that we need the interpretation, the adjudication, the 
inspection, the carrying out to be reasonable as to what we do as 
practicing physicians. 

We will learn from CPT codes, I have learned a number of things 
that I think have helped me be a better practitioner, but I have a 
devil of a time making it work with the patients that I see in the 
office every day. 

One fin^ point, if you will allow me. I am soothed by the fact 
that you came here to listen to us, but I am not soothed by what 
the other gentlemen have said, and I cannot be soothed when I 
hear about bounty systems, when I hear about increased budgets 
for the OIG, when I hear about increased manpower and obtaining 
some of that manpower from the FBI, when I see harsh words in 
the paper: that makes me very nervous. When I go into an examin- 
ing room to see a patient, I am supposed to be their advocate, but 
do I treat the patient or do I treat the chart? If I do not treat that 
chart, I may have a lot of trouble. Not only do I have to treat the 
chart, but my Government encoxmages the patient to complain 
about me. Not that they do not have their rights that they sdready 
have and should take 

Mr. Shays. Thank you, sir. 

Dr. Strauss. Thank you. [Applause.] 
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STATEMENT OF ROBERT DURST, M.D. 

Dr. Durst. Dr. Robert Durst, Topeka, KS. 

Of the 7,500 codes we have talked about, 100 of them have to do 
with E&M, and there is a big problem there. 

Mr. Shays. A hundred have to do with what? 

Dr. Durst. Have to do with evaluation and management, and 
that is basically what we have talked about today. The other 74 
have to do with surgical procedures and laboratory, and those 
7,400, to the best of my knowledge, work exceptionally well. So you 
would really need to focus on 100 of them. 

Of the 100 of them, a big part is physician compensation and 
other evaluation and management, a great deal of it is subjective, 
whereas the other is objective. And that is one of the big problems 
we have in determining what it is. 

But the big reason I am up here is because of the fear, the fear 
of what might happen to me, because as I understand the way the 
law is written, it is very onerous, and you can basically come in 
and do whatever you want. There is a part of me that looks at the 
law and the letter of the law and I realize what can be done to me 
under the letter of the law. There is another part of me that I have 
always felt like America is a very fair place and that if they came 
in and looked at my office and said you made an honest mistake, 
there would be a reasonable penalty, you know. 

But it is the fear part, the fear of what could happen to me that 
affects people like myself who are 55 years old and trying to decide 
whether we continue to practice medicine or not. 

Thank you. 

Mr. Shays. Thank you very much, sir. 

STATEMENT OF TOM WILLIAMS, M.D. 

Dr. Williams. I am Tom Williams, I am a family practitioner in 
Johnson County and I was asked to read a letter by a psychiatrist. 
Dr. L’Ecuyer, who could not stay. He is also a practitioner in John- 
son County. And although I do not practice psychiatry, I can iden- 
tify with triis. 

‘Themk you for giving us physicians a chance to be heard regard- 
ing the complexities of Medicare regulations. The Medicare coding 
for psychiatry, which I practice, has been extremely confusing over 
the last several years. As an example, in January 1996, we were 
given revised policies for individual medical psychotherapy, a 
90843 was to be 20 to 30 minutes and a 90844 was 31 to 50. In 
December 1996, the codes were replaced by a G0072 and a G0074 
respectively, except that G0074 was to be 45 to 50. That left it 
open for interpretation. In January 1998, these codes changed 
again, 90805 and 90807 respectively and again the times changed. 

“Every month I receive a package anywhere from one and a half 
to an inch thick and I spend a couple of hours going through it a 
week. Other insurance companies also have complexities. This 
takes time away from patients” and he hnally says “Thank you for 
your efforts to help make Medicare’s operations more user-friendly 
to providers so that we can serve our patients better. With the cur- 
rent civil and criminal penalties appl)dng heavy-handed toward er- 
rors in coding for billing and numerous changes made by Medicare 
in its accepted practice and billing, many of us practitioners feel we 
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may miss one of their changes and be punished severely for the 
mistake. We providers are willing to play by the rules but the rules 
need to quit changing month by month.” 

And I think that the devil is in the details and I would invite 
anybody here to spend about a weekend with me, go through every- 
thing with me, see how this feels and realize that while you are 
seeing patients, you should not be thinking about jail or if you win, 
you still lose because nobody will replace your money, your emo- 
tional loss or your good name. 

Mr. Shays. Thank you, sir. We need that letter as well. [Ap- 
plause.] 

Is the name of that individual on that letter? The name of the 
letter, is there a name on that letter you read? 

Dr. Williams. His name is on that letter. 

Mr. Shays. Good, thank you. 

I guess we are at the last group, which is four plus five because 
we only have one in group five. So if I could have group four and 
five come forward. And that is the conclusion, the individuals who 
will be speaking to us now. 

[The prepared statement of Mr. LTIcuyer follows:] 
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Drs. Wurster and L'ecuyer 

A PROFESSIONAL ASSOCIATION 


G R. WURSTER. M.D. 


8201 MISSION ROAD SUITE 261 
SHAWNEE MISSION. KANSAS 68208 


649-0923 


Congressmsn Vince Snowbarger 

House Government Reform and Oversight Subcommittee on Human Resources 


Dear Congressman Snowbarger: 

Thank you for giving us physicians a chance to be heard regarding the complexities of Medicare 
regulations. The Medicare coding for psychiatty, which I practice, has been extremely confosing 
over the last several years. As an example, in January of 1 996 we were given a 'revised policy' 
for individual medica] psychotherapy; a 90843 was to be 20 to 30 minutes of psychotherapy and a 
90844 was to be for 3 1 to SO minutes. In December of 1996 we were told that those two codes 
were replaced by G0072 and G0074, respectively, except that the G0074 was to be for 45 to SO 
minutes of psychotherapy; this left the interpretation of 30 to 4S minutes of psychotherapy 
undetermined. In January of 1998 these codes changed again to 9080S and 90807, respectively; 
in March of 1998 we were told that the 9080S would include 20 to 44 minutes of psychotherapy 
and the 90807 would be for 4S to SO minutes. 

Every month I receive a package anywhere from 1/2 to one inch thick of Medicare changes and I 
have to read them through to find changes as occurred above. I spend approximately two hours 
per month reading through these Communiques and trying to make sure I am billing according to 
the most current Medicare guidelines Since every other insurance company has it's complexities 
as well, this takes considerable time away that could have been devoted to patient care; pratients 
now have to wait two to three weeks longer to get appointments with me than even sue months 
ago, due to the burgeoning of paperwork aixl administrative hassles, such as outlined in the 
simple example above. 

Thank you for your efforts to help make Medicare's operations more user-fnendly to providers so 
that we can serve our patients better. With the current civil and criminal penalties applying heavy- 
handedly towards errors in coding for Medicare billings, and the numerous changes made by 
Medicare in its accepted practices in billing, many of us practitioners fear we may miss one of 
their changes and be punished severely for our mistake. We providers are willing to play by the 
rules, but the rules need to quit changing month to rnomh as this makes for a very difficult way to 
practice a business 
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STATEMENT OF ALLEEN VAN BEBBER 

Ms. Van Bebber. My name is Alleen Van Bebber and I am a 
former Federal prosecutor, both for Mr. Williams’ office and for the 
Western District of Missouri and I am now a private citizen. That 
particular group is not represented here today. As I imderstand, 
that was not the purpose of this group. But I do think I stand in 
a unique position. 

These ^ople were my colleagues, they were also my clients and 
I spent a good deal of my career defending doctors in medical mal- 
practice cases. So I do not really have an axe to gnnd. I do think 
with 39 million people who are consumers of this product that 
those people should be as concerned as the two groups that are rep- 
resented here. 

I heard two things — I thought this was about complexity, but I 
heard two things. I heard one point of view that said too much doc- 
umentation, too much complexity, and I heard another point of 
view that said too much fear b^ause of the potential penalties. 
Those are two separate issues. I hope that you gentlemen do not 
get those two issues confused. 

How did it get so complex? We heard a lot of things about that 
too. Results are too that there is also a tendency to add new regu- 
lations when the ones you have got do not seem to work or when 
the bad guys seem to find a way of getting around the regulations. 
There seems to be an innate tendency to not want to change and 
I wonder if that serves the puroose. Today, we heard that the doc- 
tors are willing to trust a simple system — ^well, maybe they are not 
willing to trust a simple system. As you say, there did not seem 
to be a consensus. Maybe that needs to be looked at a little closer. 

With respect to the second topic; yeah, there is an adversarial re- 
lationship. We would be naive to say there is not an adversarial re- 
lationship at the prosecutor’s level. But why should there be an ad- 
versarial relationship at the initial regulator level? That to me 
seems to be where the problem is. People — ^with all due respect. 
Doctor, people are not being fingerprinted and hauled into jail 
without cause. It is that kind of fear that concerns me and it is a 
fear of something that comes at the end, not at the beginning of 
the process. And to me that is where the emphasis ought to be, a 
process of dialog between the regulators, not the prosecutors, but 
the regulators, the public and the doctors. 

We ought to be real clear about one thing, and that is that reck- 
less disregard of the truth and willful ignorance are not the same 
thing as a simple mistake. We have to have regulators who under- 
stand that and we have to have doctors that understand that. Only 
the bad guys seem to understand that and they have no problem 
trying to cledm that their willful ignorance was a secretaiys error 
or somebody else’s fault. 

It reminds me of the story where they say are we using a shot- 
gun to kill the skunk in the bam. Well, the farmer ends up killing 
the skunk but he scares the stuffing out of the cows. And that is 
what we seem to have with the doctors. Are they rightfully afraid? 
Perhaps they are. If so, then there may be a price to be paid. What 
is the right level of documentation? What is the right level of fear. 
I think you are right, you cannot answer that in one hearing, but 
I hope that you will do much, much more in trsdng to separate and 
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bring together the needs of all three groups — the public, the doctors 
and the regulators. 

Mr. Shays. You have done a nice job of articulating the hearing, 
thank you ma’am. 

STATEMENT OF LINDA M. JOHNSON, M.D. 

Dr. Johnson. Hello. Thank you, I appreciate being here and your 
listening to us today. I am Linda Johnson, a neurologist from John- 
son County. 

My comments in some ways reflect what other people have said. 
The physicians with whom I work are all concerned, very concerned 
such that their fears have actually been transferred from the litiga- 
tion attorneys to the Federal Government in recent years. That is 
partly because the Medicare system has become more complex each 
year, more burdensome. And I would say that from my point of 
view and ours, I think that billing errors should not be a fraudu- 
lent offense, I think that does bring the whole system into an ad- 
versarial role before it is needed. 

I also am concerned that this ceiling you have to deal with, of 
the $211 billion, needs to be looked at from another point of view. 
I do not think that mishilling or actually even fraud is necessarily 
what is bankrupting Medicare. I think it is the choice and the 
prioritizing of how to spend the money and that maybe part of the 
problem is over-emphasizing the easy thing, which is picking at lit- 
tle details of errors and not looking at the very difficult decisions 
that have been faced in some countries and in a few States, which 
is do we prioritize care, how do we do it so that we really spend 
the money wisely, because in the end, that is your obligation and 
what we want. 

Mr. Shays. Thank you. 

STATEMENT OF REBECCA GAUGHAN, M.D. 

Dr. Gaughan. I am Dr. Becky Gaughan, I am an ear, nose and 
throat physician in Olatha. 

I am going to address two issues: One, why am I afraid? I used 
to be afraid of the IRS and I would worry about that. Then I was 
afraid, when I became a doctor, of malpractice attorneys. Now I 
fear the HCFA and I fear the FBI coming into my office. Why? A 
nurse in the recovery room handed me this today and said oh. Dr. 
Gaughan, you are going to this conference. This is from the Amer- 
ican Journal of Nursing, the most read journal by nurses in this 
country, April, “Reward for Reporting Medicare/Medicaid Fraud.” 
Did you know. Dr. Gaughan, that I can get 25 percent of the re- 
ward if I report a doctor for this? Can you believe this? This is in 
the American Journal of Nursing. I am concerned about being 
falsely reported and everyone in this room is concerned about being 
falsely reported. 

Mr. Shays. Could we get a copy of that? 

Dr. Gaughan. Sure. 

My other point is I do not think that documentation equals qual- 
ity of care. I think they are inversely proportional. When I was a 
medical student, I had a paper brain and I asked all these ques- 
tions. When I saw the new guidelines, I said, this is what 
Creighton University gave me my third year to tell me how to do 
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a history and physical. If you came to me with hoarseness, as a 
third year medical student, I would meet all the guidelines for a 
comprehensive visit. I would have missed your throat cancer and 
you would have died. If you came to me now, I have gone to 4 years 
of med schools, 6 years of residency and 10 years of practice. I do 
not have to write out 10 pages, I can diagnose your cancer, I can 
treat you, I can cure you and you will live. 

Now you are asking me to go back to being a third year medical 
student. I tried it on my patients, I hate seeing Medicare patients 
when I use these guidelines. I cannot listen to the patient and as 
a quality physician, I think listening to your patient is the most 
important thing. That is how you make most of your diagnosis is 
listening to the patient. 

I have started asking them these questions and these poor old 
people, just like Dick Warner said, they get so confused and you 
are just pushing them to answer these questions. It is improper 
and it is opposite of quality care — documentation is not appro- 
priate. 

Thanks. [Applause.] 

Mr. Shays. I think you are the last speaker. That puts a lot of 
pressure on you. 

[The article referred to follows:] 
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(kti rhese nurvs meci ihe patients and 
tjniilics as they did, yet each situation 
wintid have been even more unbearable 
it (he nurses had ixx been there. In each 
situation the nurse-family relationship 
s ,il's fonh the nurse's best response. 

i s onsider these stories to be resistance 
ii.irranves in this era of business-oriented 
lie.ilth cate because they resist the depic- 
iioi) of nursing as a collection of tasks 
(h.it might be delegated to others. The 
risponses of these nurses are considered 
'intangibles'' in accounting offices and 
iirc.initational life. Usually such rran- 
M.c'.:dent care does not receive public 
spn<.e and recognition in our organiza- 
rkins. Sotnenmes such stones are a source 
Ilf silence and embarrassment because 
we cannot control these areas of our 
practice, or promise .suercss. The work 


goes unnoticed, but opportunities for 
such meetings — and such possibilities — 
make our work meaningful, worth- 
while, and even privileged. 

You are also right tlttt there are many 
more stories to tell of humor, thun^, 
and comfort. We keep pamcipanng in 
each others' storied lives daily. 

UPDATE ON ARRHYTHMUS 

Thank you for "Idenrifying Noruschenuc 
Causes of Life-Threatening Arrhyth- 
mias" (November). The ank^ provided 
useful information and renunded read- 
ers of the many nonischemic causes of 
cardiac arrhythmias. However, rhere 
were several inaccuracies. 

Listed as a cause of hypocalcemia is 
"malignant neoplasms — especially in 
bone." Such ncoplasim are commonly i 


responsible fur hypercalcemia. Medul- 
lary carcinoma of the thyroid with calci- 
tonin seemon may caicr hypocalcemia. 
When treatir^ hypocalcemia, the serum 
phosphorus level should be checked; if 
greater than 6 mg/dl, the hyperphos- 
phatemia should be coneaed before cal- 
cium repletion is begun in order to avoid 
meusianc calcihcations. 

Hypenhyroidism is listed as a cause of 
hypercalcemia; I suspect the authors 
intended this to read hyperparathy- 
roidism. In addition to the treatments of 
hypercalcemia listed, dialysis may be 
indicated. Hypomagnesemia may be 
caused by diabnic ketoacidosis, but nor 
sim{^ hyperglycemia. Hyperparathy- 
roidism may be a cause. Thus, assess- 
ment of reflexes should include not only 
deep tendon, but also babinski's. Treat- 
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STATEMENT OF KATHY CHARTRAND, M.D. 

Dr. Chartrand. Thank you, I feel reassured. Kathy Chartrand, 
family practice, Olatha, KS. Vince, you are looking well, it is nice 
to see. 

Mr. Shays. How did he look before? [Laughter.] 

Dr. Chartrand. No comment. 

Becky and I actually have known each other since high school 
days and once again, she has kind of stolen my thunder, but I 
would just like to echo her comments. Forty-five percent of my 
practice is Medicare, I am medical director of a nursing home. I see 
those patients every 60 days, as required and manage them in the 
interim and manage their families and answer all their concerns. 

If I have to document on each of those Medicare patients every 
60 days to the degree that I am proposed to do with the new E&M 
codes, I am not going to be able to continue to do that. I have been 
taking care of these patients for 14 years, the families trust me, my 
notes are comprehensive. The tool that Dr. Dickey referred to is 
what I do use, but I use it as a tool, and as Becky said, I am not 
going to go back and regress and document as a third year medical 
student because it has absolutely nothing to do with the care I am 
providing for that patient. 

Thank you. 

Mr. Shays. Thank you very much. We are coming to a conclu- 
sion. I want to thank the second panel who agreed to listen to the 
comments of constituents in the Kansas area. I thank you for your 
testimony and also your willingness to stay on the panel and listen. 
I also want to thank Mr. Barrett, who came and participated in 
this hearing from Wisconsin. We appreciate his participation and 
I just give you the floor for any comments. 

Mr. Barrett. Nothing, thanks. 

Mr. Shays. And also to thank Vince Snowbarger. We are here be- 
cause Vince asked us to be and I am very grateful he did. And 
Vince, I would be happy to just give you the floor a second. 

Mr. Snowbarger. You mean I do not get to take all the time 
that was allotted to folks that did not show up? 

I want to thank the chairman, Chris Shays, for being willing to 
do this. This is quite an event to move a committee hearing out 
into the field. You see the number of staff members that are in- 
volved, the fact that we have to get a court reporter and all kinds 
of things of that nature. So it is quite a bit of work logistically. I 
do appreciate those of you that have shown up and have spent 
most of your day when you really should have been back in the of- 
fice trying to bill or something like that — or see patients, one of the 
two. [Laughter.] 

But thank you again, Mr. Chairman, I appreciate your coming 
out. And to my colleague, Mr. Barrett, I appreciate your coming 
down from Wisconsin, good to have you here. 

Mr. Shays. With that, let me just thank all of you who partici- 
pated and those of you who attended. I think you have done Kan- 
sas City proud emd Kansas proud and the midwest proud, and it 
just m^es me have to tell you why I just love being an American, 
when I get around to other parts of the country, I just say this is 
a magnificent country, it is truly a magnihcent country. 
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We are going to do our work, this is the beginning, not the end, 
and we will be working with people trying to find some common 
ground because I think there is common ground. 

I thank all for participating and we will close the hearing out. 
[Applause.] 

[Whereupon, at 3:35 p.m., the subcommittee was adjourned.] 
[Additional information submitted for the hearing record follows:] 
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KANSAS MEDICAL SOCIETY 


To: 


From: 


Date: 

Subject: 


Subcommittee on Human Resources of the 

House Government Reform and Oversight Committee 

Jerry Slaughter 
Executive Direct 

April 9, 1998 

Proposed Medicare Evaluation and Management Documentation Guidelines 



The Kansas Medical Society ^preciates the opportunity to offer comments regarding the 
proposed evaluation and management (E/M) documentation guidelines that are scheduled to 
become effective for the purposes of Medicare on July 1, 1998. KMS represents over 4200 
physicians in all specialties across the state of Kansas. 


We are strongly opposed to the implementation of the documentation guidelines as they 
currently are constructed. They are unnecessarily complex, time-consuming and burdensome to 
the practicing physician. They will result in fewer patients being seen each day by physicians 
because of the additional time required for the documentation required, and they will add nothing 
but cost and hassle to the typical medical practice. An unintended result of these guidelines 
could be iiKreased physician exposure to fraud and abuse prosecution for inadvertent errors in 
documenting the care delivered. 

The original intent of the new E/M documentation guidelines was to provide more 
accurate coding that reflects the clinical content of services rendered within ^e context of the 
RBRVS. It was hoped by HCFA that the guidelines would give Medicare carriers a better tool to 
determine whether the services being billed for were actually provided. Physicians hoped the 
guidelines would improve the quality of patient care, while helping physicians avoid incorrect or 
inadvertent upcoding. Unfortunately, the guidelines do neither. 

Physicians will most likely respond by routinely undercoding services rendered to avoid 
the possibility of prosecution for coding errors. This not only undervalues the true services 
provided by physicians, but it inaccurately reports the actual patient encounters. Again, neither 
outcome is desirable for any of the stakeholders in this debate. 


Particularly troublesome is the impact these guidelines will have on the patient medical 
record. Contrary to conventional wisdom, the medical record is designed to be a clinical tool for 
physicians, not a billing or audit justification for the green-eyeshade folks. The guidelines will 
clutter up the record with needlessly repetitive and redundant boilerplate information that gets in 
the way of efficient patient care, instead of promoting it. Subsequent treating or referral 
physicians will have to wade laboriously throu^ a much more complicated and lengthy chart to 


623 SW lOlhAve. • Ti>peka KS 66612-1627 • •U3.235.23K3 • WMI.332.0156 • FAX 913.235.5114 
Western Kansas oftke • 108 E I2lh Si. • Hays KS 67M)1 • 913.625.8215 • 800.293.2363 * FAX 913.625.8234 
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get at the pertinent information they need to care for the patient. Forcing physicians to fill up 
their charts with unnecessary data may make all charts look the same, but it won’t improve care. 
Homogenization of the medical record is probably not Medicare’s goal, but it will likely be the 
result. 


Finally, the documentation guidelines are counterproductive as it relates to improving 
access to physicians, particularly primary care physicians, for the Medicare population. The 
added time required to comply with these guidelines will reduce the number of patients that a 
physician is able to see by three to five patients a day, it is estimated. For the rural and other 
underserved areas of our state, this means longer waits and delays for elderly Kansans needing 
medical care. Additionally, the documentation guidelines will discourage physicians fiom seeing 
Medicare patients altogether, further exacerbating the access problem. 

For the record, the KMS does not condone fraudulent behavior by physicians. If a 
physician is intentionally and knowingly violating the law, he or she should be prosecuted. Now, 
with the expanded use of the federal False Claims Act, regulators have a powerful tool to deter 
fraudulent behavior. The potential for severe crimiiMl and civil penalties has created a palpable 
paranoia among physicians. The complexity of the guidelines will lead to inadvertent coding 
errors or omissions in billing documentation which leaves honest physicians unnecessarily 
vulnerable to unwarranted penalties and prosecution. 

The documentation guidelines should be scraped. There must be a better way to achieve 
HCFA’s goals without demeaning the profession, substantially increasing costs, creating barriers 
to access, and subverting the primary focus of the clinical medical record. At a minimum, the 
guidelines should be delayed indefinitely until the profession and HCFA can work out an 
acceptable approach to the problem. 


Thank you for the opportunity to offer these comments. 
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OLATHE FAMILY PRACTICE 

ADivkionof 

OLATHE MEDICAL SERVICES, INC. 


1803 S. Ridgeview 
Olathe, Kansas 66062 
(913)782-3322 

William L. Matthew, M.D. Kerry B. Jordan, M.D. 

John M. Feehan, M.D. Peter A. Bock, M.D. 

Ted R. Cook, M.D. John R. Bernard, M.D. 

KU-OMC Family Practice Residency 


AfxIO. 1998 


The Hotxxable Caf9B33man SnoM»ger and Congressman Shays 
House Goyemment Reform and (Xeraitfil S U xarmrittee on Hunan Resources 

Dear Corvesstnen Snowbaiger and Shays: 

First let me lake the opportunity to express appredaHon for your lime and c a iu ft ne nt in not only 
hosting this Field Hearing on MEDICARE: CURING CODE COMPLEXITY, but your or^oing efforts in 
addressirig an extremely difficult arxl I'm sure frequently volatile Issue. 

My name is John Feehan, M.O. I am a fomUy physician that pradicas arxl teaches in Olaihe, Kansas. 
My prafssslanal lime is shared bahreen the opportunity to provide fomly meddne care and the 
teaching of fomly medkina as a spedafty to 10 family medidne teaidenl a . The Kans» Univeisiiy 
Medical Center Department of Farniy Medksne sponsors our community track in coriundion with 
Olaihe Medfoal Center. It is with this backgrourxi that I would fike to tate the opportunily to share 
oorKarns with you related to the Medicane E & M docunenlBlicn giidelnesL 

First an example of vikiy I believe the proposed E & M docunenlalion guidelines are too complex: One 
of our third year rasIdantB recently spent 4 weeks vwlh me doing an eledive rotation in pradica 
ma rragement As a special pra|ed he was assigned to do an MBtnal audff on the erRounters of 15 
physidan providers (fimfooMy and ten residsnts). The goals of this project were to expose him to the 
oonoeptsdQAQi.relntbtoetheptopoeedE&Mdoctinent a lionotletia (through Ihetepelllionof chart 
auditing), arxl to review how effedivs we have been In both teaching arxl im|fomenling the 
documentation guidaines. Of 06 erxxxmters, 20% of these had questionable docunentalion to 
support the 1^ of erxxxmler. There was no variance between Ihe percent a ge of foBout from factity to 
residerte. My poirl in this example is tonfold. First, the compfoxity of the guidelines is such that even 
our educators are having difficijity implemenling n. Second that a resident with nearly T years of 
combined medcal achod arxl restdfoncy training found the giidelines (fffficult to apply in aucHing charts. 
77ns experiarros rarrtforoed Id rrrs ffiaf Ifresa gubaSrres are gong to be ncradiVy cMfouff to ffnptsrnarit, 
andtoauctf. 

Seoorxffy, I wodd ike to echo some oommerXs that AAFP Ffresrdent Nell Brooks, M.D. is reported to 
have delivered reoertly to the Pradtcing Physidans Adnsory Comd: 

• The guideines are too serioualy flawed to be fixed by mmalleralians. 

• ImplerTwntalion of these guidelines Is overly b u rderaome and hard to foUow. A coraequence of 
this VMl be to threaten high-quality, oost-efliBclivepalienl care. Thismayalsobecomaareasonfor 
physicrans not to treat M e dfoarsberaflct a ries. 

• If the guldeflnee are implemerted alter minor a fter a tlot a , then the medical notation of a findng of 
'hotmar shoUd be suflIdenL 
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• Focus on the documentaiion of “negatives,’ may make it more dflicutt for physicians and 
colleagues to locate pertinent clinical infoimation in the patient’s record. 

• Finally, that the guidelines may achieve a goal of the Office of the Inspector General of the 
□eparfinent of HHS and HCFA with respect to payment audting, txjt the guidelines detract from 
the goal of good palieni care. Any E &MdociiTientationguidelinesshouldabsolutely preserve the 
first goal of medcal records as being the promotion and documentation of high-qualily, cost- 
effective care to our patients. 


Thanks again for hosting this Field Hearing, and for your ongoing time and commitment to this 
extremely complex issue. 


Sincerely, 

John Feehan, M.D. 

Clinical Assistant Professor of Family Medkane 

Residency Track Oiredor, KU-OMC Family Meddne Residency Track 
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MEDICARE 

1133 S.W. Topeka Boulevard 
Topeka. Kansas 66629-0001 
(913) 291-7000 


Kansas City MO S4141-1851 


BENEFICIARY: 

ACCOUNT 
CLAIM CCN : 

PROVIDER OF SERVICE 
INDIVIDUAL PROVIDER # : 

CLINIC NAME AND NUMBER : 

SERVICE DATE(S) : .. 

TOTAL AMOUNT OF CLAIM ; 

AMOUNT OF BENEFITS PAID : 

CHECK » ; OC, 

DATE OF CHECK : 

SERVICES IN QUESTION : 

BENEFITS PAID ON THE SERVICES IN QUESTION ■: 


This is to let you know that you have received Medicare payment 
in error which has resulted in an overpayment to you of $692.79 
for services dated January 16,1997. The following explains how 
this happened. 

It has been brought to our attention that the above services were 
billed incorrectly on this patients Medicare health insurance 
number. There are two patients with the same name but different 
birt,*! dates and their accounts have been mixed up. The above 
patient moved to Florida several years ago. 

You are responsible for being aware of correct claim fil ing 
procedures and must use care when billing and acceobang payment . 

We have made the determination that you were not 'Without fault" ) 
in causing the overpayment. Therefore, you are not" wiChout-fa«it 
and are responsible tor repaying the overpayment amount. 

Please return the overpaid amount to us by January 14,1998 and no 
interest charge will be assessed. Make the check payable to 
Medicare Part 3 and send it with the enclosed pink card along 
with a copy of this letter to: 
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Medicare Part B 

1133 Southwest Topeka Boulevard 
Topeka, Kansas SSC29-0001 

Since the amount of the overpayment is more than $100,00, your 
next level of appeal would be a hearing. Please understand that 
interest will continue to accrue on the overpayment, regardless 
of any appeal . 

If you are dissatisfied with this review determination you may 
request, within six months of Che dace of this notice, a hearing 
before a Hearing Officer, if Che amount in controversy (the 
amount of benefits in question) is $100.00 or more. To meet Che 
$100.00 limitation, you may combine other claims of yours chat 
liave been through the review or reopening process within six 
months prior to the date of the hearing request. If you wish to 
appeal, you can submit a written request, within six months, for 
a hearing to Ms. Barbara Whisman, Blue Cross and Blue Shield of 
Kansas, Inc, 1133 Southwest Topeka Boulevard, Topeka, Kansas 
06629-0001 . 

If you wish CO have a review and the amount of benefits in 
question is less than $ 100 . 00 , you can submit a written request, 
within six months to; 

Review Department 
Cost Center 343 

1133 Southwest Topeka Boulevard 
Topeka. Kansas 66629-0001 

If you do not repay the amount within 30 days, interest will 
accrue from the date of this letter at the rate of 13.875 
percent for each 30 -day period. Periods of less than 30 days 
will be counted as 30-day periods. Medicare has the authority to 
charge interest on its outstanding Part B debts in accordance 
with Section 1833 (j) of the Social Security Act and 42 CFR 
405.376. 

On January 24,1998, we will automatically begin to offset Che 
overpayment amount against any pending or future assigned claims. 
Offset payments will be applied to Che accrued interest first and 
then to the principal. If you believe chat offset should .not be 
put into effect, submit a statement within 15 daye from the dace 
of this letter giving the reason(s) why you feel this action 
should not be taken, to: 

Medicare Payment Safeguards 
Cost Center 380L 
PO Box 1556 

Topeka, Kansas 66601-1558 
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For copies of applicable laws and regulacions, please contacc us 
ac Che address shown in our letterhead. 

As Carrier for the Medicare Program, it is our responsibility to 
advise you that if you continue to bill for services which are 
determined to be billed incorrectly and the billings are 
determined to be willful and intentional, this could result in 
you being excluded from the Medicare Program, as outlined in 
Section 1128 (b) (S) of the Social Security Act. Also, 
continuation of these incorrect billings could result in 
application of Civil Monetary penalties of $10,000.00 per line 
item as provided under the Civil Monetary Penalty Law of 1961 
Section 1126A of the Social Security Act (42 OSC 1320a-7a) . 

If you should have any questions regarding this matter, please 
contact me at (785) 291-8674. 


Thank you in advance for your prompt attention to this matter. 



Sharon Smith, Analyst 
Medicare Payment Safeguards 
E973195A/E970000A 


cc: beneficiary 
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March 18, 1998 


Congressman Vince Snowbarger 
8826 Santa Fe Drive, Suite 350 
Overland Pai1(, KS 66212 

RE; Upcoming Fieid Hearing on Medicare: ‘Curing Code Complexity’ 

Dear Congressman; 

I would commend you and your committee for bringing this Field Hearing to the Kansas 
City area. This is indeed a subject which is of great concern to me as a practicing 
interventional radiologist at Saint Luke's Hospital in Kansas City, MO. I find myself 
frequently in a position of performing new procedures on patients for which there is 
either no code or for which we do not know how to code. We experience a great deal 
of difficulty finding the proper answer even when we consult our national specialty 
organizations. 

The vast majority of my problems with coding have to do with new procedures or 
variations of old procedures for which new codes have not been developed. As I 
understand it, the local Medicare carriers across the country do have sotire authority to 
negotiate locally regarding coding controversies. I understand, however, that this is 
usually done retrospectively for people who have probably charged too much or used 
too many codes. 

I would like to suggest a proactive solution to the above mentioned situation. When it is 
necessary that I perform a procedure for which there is no code. I would like to have 
the ability to contact someone in the local carrier's office who could speak to me 
regarding the situation. Generally, I will have some notion as to what the coding might 
be and the local carrier’s coding expert will probably have some suggestion as well, tt 
would seem reasonable that the two of us, on a proadive basis working with the local 
canter committee or a subcommittee thereof, would be able to come to an agreement 
on how to code for that procedure within a short period of time. The local carrier could 
then inform other individuals in our area of this agreed upon solution. They could also 
forward this information to HCFA for their comments. HCFA could in turn inform other 
carriers across the country and we could very rapidly solve, on a tentative basis at 
least, how to bill for this new procedure. In past years we have frequently used a code 
which is similar and would pr^uce a similar fee to what we think is reasonable for the 
new procedure. However, under the new rules and excessive scrutiny by the Office of 
Inspector General this does not seem like a reasorrable thing to continue to do. 

It would seem reasonable that a part of this mechanism would include a rule that the 
local Medicare carrier must either approve or offer another suggestion for coding and 
that a workable solution between the differences suggested would be worked out within 
a reasonable period of time. 
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The above suggestion, if implemented, would really solve the vast majority of my 
coding problems. 

I appreciate any attention that you or your office could give to this suggestion. If you 
have any questions, I would be happy to speak with yourself or any member of your 
committee. 

I am sincerely yours. 


G. David Dixon, M.D. 

GDD.IIs 

cc 

Ms. Jill Watson 
Director of Public Affairs 
Metropolitan Medical Society 
3036 Gillham Road 
Kansas City, MO 64108 
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Handout for Congrttsaman Snowbargor'a Field Hearing on 
Medicare; Curing Code Cony>lexlty 

Stuart L. Shear, M.D. 
hos Angeles, CA 


It vfas the first week in March of this year on an unusually 
cold morning that I took from my pocket the key to the front 
door of my office which Is located in a decaying, inner city 
neighborhood in Los Angeles. As I turned the key to enter, a 
young blonde woman in a blue dress called out to roe from 
across Whitmer Street, "Dr. Shear! Dr. Shear I Can I talk to 
you for a minute? She ran across the street with her hand 
held out to shake mine. 

"I'm Jennifer Fitzgerald. 

She Introduced herself as a recent journalism graduate of a 
small local catholic liberal erts college. She was on her 
first job assignment with a small inner city newspaper. 

”1 am doing a story on the gangs in this neighborhood. It 
will be a byline!" 

She could have been my daughter. Her fresh youthful 
enthusiasm contrasting with the background of vandalized cars 
and turned over garbage cans, and the ethnic and minority 
young men out of work and hanging around on the sidewalk 
behind her. She asked if I could talk to her for a little 
while. 1 had a half an hour before my first patient .end I 
invited her into the office. We came into my consultation 
room. As I microwaved a cup of instant coffee for each of us, 
she took out a pad and pen from a leather bag with the words 
CHANNEL written on it. 

"Why do you practice here Dr. Shear?" 

I looked into her clear blue eyes and paused for a few 
seconds and Chen with a soft cracking voice and with a slight 
welling up of tears in my eyes the words came out. 


"Because 1 love it. 
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"1C I may ask, how much money do you make here?" 

"1 make about lialf of what the averayo physician made last 
year in this Medical Economics Magazine Survey," 


X picked the luayaziue 

It to her. "You can keep this by the way." 

"Are you bothered by the gangs in the neighborhood?" 

X took her over to the window which looks down on 6th 
Street , " 

"See that 1901 wtiite station wagon?" 

"Yea” 

"I have parked it there for years end it has never once been 
vandalized. The gangs don't bother mo. Its never been a 
problem. I don’t really know why." 

"Then what is your blggeat problem?" 

"My biggest problem is the new Medicare documentation 
regulations that take effect July 1st of tills year" 

Just then Theresa came in. 

"Jennifer, this is Theresa. She is my medical assistant, 
office surgery nurse, receptionist, office manager, and 
social worker. Its the two of us here." 

"Getting back to these new regulations, here is one of my 
patient's charts. 1 inherited this 5 Inch by 8 inch charting 
system from the retired physician from whom I took over this 
practice. I have 8,000 active charts and another 16,000 
li,..otivo (not seen in the last 3 years! . The vast majority of 
my patien(:s are Medicare with Medi-Cal (California Medicaid) . 
They require these new Documentation regulations. 
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"The requirements are for copious notes Which will make it 
iaqxoslble for me to continue to afford to dictate my charts. 
I have been dictating charts ever since I loft my residency 
training. Dictation costs 13 cents a line." 

"Come out here to the nurses station. All these file 
cabinets have to be replaced by 9 1/2 by 11 Inch file 
cabinets. Refurbished file cabinets are running $440.00. 


I lifted the refurbished office equipment catalogue from the 
top of the old file cabinet and pointed to the price. 

"That makes a total of $1760." 

"We need this new size file cabinet to fit this boiler plate 
3 page 8 1/2* by 11" form into every Medicare chart. This 
form was sent to us by our specialty society. Vou see 
here... we have to get a certain number of bullet points to be 
reimbursed fairly. This means a series of medical assistant 
duties such as weighing patients, taking their blood 
preaaure, pulse, temperature, and respirations. Even when it 
is not necessary or relevant. Each patient is to fill out a 
review of systems sheet here. Most of my patients don’t speek 
English. Many are too old and arthritic to write clearly or 
even see the printed word. When I see a patient, I am, many 
times, calling a relative or friend on the phone to 
communicate with. them through translation. . .Vietnamese, 
Russian, Korean, Chinese, Tagallc, you name it." 

"Here are applications for a medical assistant we have to 
hire to help Theresa out with this voluma of excess. 
Irrelevant medical assisting duties. We need someone on board 
by July 1, preferably before. That is salary plus worker’s 
condensation insurance and health Insurance. It may cross the 
line 'between overhead end Income here and finally this 
federal regulation will actually put ms out of business. Ns 
are very worried. She will also be helping the patients fill 
out the the frequently unnecessary review of ayatens even 
whan there Is no medical reason for it for good patient care. 
We are treating the chart not the patient. Our cherts will be 
providing beans for a federal a agency's bean counters. They 
will no longer be our tool for proper patient care.” 
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"I have only touched the iceberg of how tills nev> federal 
regulation will affect ray practice. My hands will be on the 
chart instead of the patient. The Weed System of medical 
records (also known as the SOAP system) created and taught by 
some of the greatest American medical educators of our time 
will be abandoned. J. Willis Hurst/ M.D., a champion of the 
Heed system who helped introduce it and wrote eOjout it in 
textbooks and medical journals 30 years ago stated the 
beauty is in the telavence, pertinence/ efficiency/ and 
opportunity for good prose. These new federal regulations 
create the Dope system: Document obsessively/ polntlessly/ 
excessively. " 

"Already I receive mall like this brochure, lifting a shlney 
blue pamplet with the words 'Software for the New 
Documentation Regulations.' For $2,500.00 you can press a 
button on tlie computer and beat the system. The irony is that 
these new reoid atloiis were created to combat fraud. Thus the 
wealthy fraudulent pliyslcians who can afford sophisticated 
software will be upcodlng even higher, it will again be the 
honest physicians who will pay the price of unnecessary 
governmental regulations." 


I received a call from Jennifer today. She said she wrote 
about my most important problem Cor her first assignment . Her 
editor said it was a good piece of work but decided not to 
print it and Instead sent her back out here to get a story 
about the gangs. I told her to make sure and stop by and I 
would walk her through the nelghborliood. 


o 



